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ON THE NATURE OF OUR LAWS. 


we live, 1s a proper accompliſhment for the gentleman 
and ſcholar, is too evident to be doubted ; it being not 
only a uſeful, but an eflential part of a liberal education: every 
man being intereſted in the laws of the kingdom where he reſides ; 
and as an unacquaintance with thoſe laws, at leaſt with ſuch as 
immediately concern him, may ſubje& him to very heavy penalties. 
On the great law of nature and revelation reſt all human laws ; 
that is, no human law ſhould be ſuffered to claſh with theſe: there 
are many points, however, wherein both natural and divine law 
leave a man at his liberty, but which human laws, through po- 
licy and for the benefit of ſociety, think proper, in ſome meaſure, 
to reſtrain. Murder is a crime forbidden by the laws, both of na- 
ture and religion, and human laws have annexed a puniſhment to 
the commiſſion of it; but ſtill human laws do not increaſe its mo- 
ral guilt, nor add any freſh obligation to abſtain from the horrid 
A deed ; 
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deed ; nay, ſhould the laws of ſociety, in any caſe, enjoin the 
perpetration of murder, we are bound in conſcience rather to tranſ- 
greſs thoſe laws, than offend the. laws of nature and religion : but 
with regard to things not prohibited by theſe ſuperior laws; as, 
whether corn ſhall be exported or imported, &c. the legiſlative 
body of the kingdom has power to interpoſe, and make the action 
lawful or unlawful, as the good of ſociety may require. Hence 
therefore the laws of the land, here meant to be explained. 


To make laws juſt and reaſonable they ought to commence at 


ſome future time, and be made public before their commencement ; 
for an er poſt facto law, or a law made to puniſh any particular 
crime after the commiſſion of ſuch crime, is highly unreafonable ; 
it being idle to ſuppoſe that the offending party could foreſee 
that action to be criminal, which, when committed, was no way 
prohibited. To puniſh a man, therefore, for ſuch a crime, by any 
law made ſubſequent to the fact, muſt be cruel and unjuſt : but 
when the prohibition is made public in the uſual manner, it is then 
the buſineſs of every man to be thoroughly acquainted with it ; for 
if ignorance was admitted as a lawful excuſe, the laws might ever 
be eluded with impunity. 

It may not be amiſs to ſay a word or two reſpecting their inter- 
pretation; I mean, as to the letter or the ſpirit of the laws. 

The words of a law are generally underſtood and taken in their 
moſt common ſignification. Thus, the law that forbids any one 
laying hands upon a prieſt, is adjudged to extend to him, who 
hurts a prieſt with a weapon : but terms of art, or technical terms, 
muſt be taken according to the common acceptation of ſuch terms, 
in any art, trade, or ſcience. In the Act of Settlement, where 
the throne of England is limited, to the Princeſs Sophia, and the 
« heirs of her body being Proteſtants,” it is neceſſary to advert to 
the profeſſional terms of the law, to enquire what heirs of her body 
preciſely mean, which, in a literal ſenſe, imply only certain of her 
lineal iſſue. Where words are clearly repugnant in two laws, the 
law laſt made takes place of that of earlier date. 

If words however ſtill happen to be dubious, their meaning is 
eſtabliſhed from what goes before, and what follows. Thus the 
preamble of an act of parliament 1s frequently called in to aſſiſt the 

conſtruction 
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conſtruction of it. Sometimes one law is compared with another 
having ſome affinity to it, and made about the ſame time, or by 
the ſame legiſlature: as when the Common Law condemns ſimo- 
niacal contracts, we gather lights upon the ſubject, by conſidering 
what has been adjudged to be ſunony by the Canon Law. 

In caſes where words literally bear an abſurd meaning, it is 
neceſſary to deviate even from common acceptation; as in the Bo- 
lognian law mentioned by Puffendorf, which enacted, that who- 
«© ever drew blood in the ſtreets ſhould be ſeverely puniſhed ;” it 
was, after a long debate, held not to extend to a ſurgeon who 
might occaſionally open a vein there 1n a fainting perſon. 

But the beſt mode of interpretation is to conſider the reaſon and 
ſpirit of the law in queſtion, or the cauſe which gave birth to it ; 
which 1s the equity of law : for when the reaſon ceaſes for which 
any particular law is enacted, the law ought to ceaſe with it. Can 
it be ſuppoſed, that, if a law was made, that thoſe who in a ſtorm 
forſake a ſhip, ſhall forfeit all their property therein to thoſe who 
continue in it, it would give ſuch property, the ſhip coming ſafe 
to port, to a ſick man, the only one remaining in her, and who 
from his diſorder was unable to eſcape * Certainly not. The reaſon 
of ſuch a law would be to give encouragement to thoſe that would 
riſk their lives to ſave the veſſel, which could not operate in behalf 
of ſuch ſick man. | 

The law of England may be divided into two kinds, Common 
Law and Statute Law. 

Common Law includes not only general cuſtoms, but the parti- 
cular cuſtoms of certain parts of the kingdom, and alſo thoſe parti- 
cular laws, that are cuſtomarily obſerved only in certain courts 
and juriſdictions; and is as old perhaps as the kingdom itſelf, being 
cuſtoms continued down unchanged from the primitive Britons to 
the preſent time. The Statute Law conſiſts of the various acts of 
parliaments made from time to time. 

Common Law may be conſidered as of three kinds: 1. General 
Cuſtoms ; 2. Particular Cuſtoms ; and, 3. Certain particular Laws 
of ſome particular Courts. | 

I. By the firſt of theſe, general cuſtoms, it is, that proceedings 
and determinations in the ordinary courts of juſtice are guided: it 
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is this branch of the Common Law that ſettles the courſe in which 
lands deſcend by inheritance ; the mode and form of acquiring and 
alienating property; the obligation of contracts; the m-thods of 
explaining wills, deeds, and acts of parliament; the remedies for 
civil injuries; the ſeveral ſpecies of temporal offences, with the 


kind and degree of puniſhment, &c. &c. For example, that there 


ſhall be four ſuperior courts of juſtice; the Chancery, King's Bench, 
Common Pleas, and Exchequer ;—that the eldeſt ton 1 from 
his father; that property may be purchaſed and transferred by 
writings z— that a deed is null and void, if not ſealed and delivered; 
that wills ſhall be favourably conſtrued ; deeds more ſtrictly;— 
that a breach of the peace is an offence puniſhable by fine and im- 
priſonment; — that money lent upon bond is recoverable by action 
of debt: theſe are doctrines not ſupported by any written ſtatute or 


_ ordinance, but which depend on Common Law, or unmemoriat 


ulage. 
The validity of theſe eſtabliſhed doctrines is determinable by the 


judges of the feveral courts, whoſe knowledge in the buſineſs ariſes 


from ſtudy and experience; ; that is, the decitions of courts of juſtice 
are the evidence of what is Common Law. When the ſame point 
comes again in litigation, it is an eſtabliſhed rule to abide by for- 
mer precedents, the judge being ſworn to determine, not according 
to his own private opinion, but to the known laws and cuſtoms of 
the land; otherwiſe we ſhould have as many new laws as new 


opinions: indeed, where former determinations are evidently con— 


trary to reaſon or divine law, exceptions are admitted; but even 
then, the new ſentence is given, not on a preſumption that the 
former one was bad lat, but that it was m9 /aw ; that is to ſay, 
that it was not agreeable to the eſtabliſhed cuſtom of the land. 

This then ts the received doctrine, that precedents mu/? be fol- 
lowed, unleſs palpably abſurd and unjuſt. It is a fixed and poſitive 
law, eſtabliſhed by cuſtom, "time out of mind, that a brother of the 
half blood ſhall never be heir to the eſtate of his half brother, it 


ſhall rather fall to the King ; and no judge can decree otherwiſe with- 


out a breach of the law and his oath. The deciſions therefore of 
courts are records of the higheſt regard, and are handed down to 


poſterity iu numerous volumes called Reports. 
II. The 
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II. The ſecond branch of the Common Law are certain cuſtoms 
or las which affect only particular diſtrits. Such is the cuſtom of 
Gavel-kind in Kent, which gives the inheritance of the father, not to 
the eldeſt ſon only, but to all the ſons alike, &c. Such alſo are the 


ſpecial cuſtoms of particular manors, and the cuſtoms of the city of 


London with reſpect to trade, orphans, &. 

When a cuſtom is inquired into, it muſt be proved to ex time 
immemorial, ſo that no one can ſhew the beginning of it; on which 
account no cuſtom can prevail againſt an act of parliament ; becauſe 
that act has a preciſe beginning. It muſt alſo have been continued 
peaceable, not ſubject to contention and diſpute, and without an inter- 
terruption of right, though it may not have been uſed for a number 
of years. As, if the inhabitants of a village have a right to paſs 
through certain fields to church, the right is not loſt, even though 
it ſhould have been diſcontinued for ten years; it only becomes more 
difficult to prove; but if the right be any way diſcontinued for a 
day, the cuſtom is deſtroyed. 

A cuſtom alſo muſt be reaſonable, or rather not unreaſonable. 
Thus, a cuſtom in a pariſh that no man ſhall turn his cattle on the 
common till Michaelmas day would be good, though no good reafon 
could be ſhewed why a day or two earlier or later might not be 
adopted; but a cuſtom that no man ſhall turn his cattle on till the 
the lord of the manor has turned his on, is bad, becauſe unreaſon- 
able; for the lord of the manor. might never turn his on, and in 
ſuch a caſe the tenants would loſe their benefit. 

Cuſtoms ought alſo to be certain: for example, to pay one ſhil- 
ling an acre in lieu of tithes is good, but to pay ſometimes one 
ſhilling, and ſometimes two, as the occupier of the land ſhall pleaſe, 
is bad, on account of its uncertainty. They ſhould likewiſe be 
compuljory, and not left to the option of every man. That all the 
pariſhioners ſhould be rated to the ſupport of a bridge or a ferry, is 
good, but that each man ſhall contribute as he pleaſes, is bad. They 
muſt, further, be conſiſtent with each other; for good cuſtoms are 
of equal antiquity, and ſettled by mutual conſent ; how then can 
they be contradictory ? If one man has a right to a window looking 
into another's garden, the other can have no right to. obſtruct it; 
both theſe cuſtoms cannot be good. 


III. The 
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HI. The third branch of Common Law are thoſe peculiar laws, 
uſed only in certain courts and juriſdictions ; ſuch as the Civil and 


Canon Law. 


By the Ci Law is generally underſtood the municipal law of 
the Roman empire, as comprized in the Inſtitutes, the Code and 
Digeſt of the emperor Juſtinian, and the novel conſtitutions of him 
and ſome of his ſucceflors. | 

By the Canon Law is underſtood that body of Roman Eccleſiaſti- 
cal Law, relative to ſuch matters as the church either has, or pre- 
tends to have juriſdiction over. This is compiled from the opinions 
of the fathers of the Latin church, the decrees of general councils, 
and the decretals and bulls of the ſee of Rome. 

There are four ſpecies of Courts in which theſe laws are per- 
mitted to be uſed under certain reſtrictions: 1. The eccleſiaſtical 
Courts; 2. The Military; 3. The Courts of Admiralty; and, 4. Thoſe 
of the two univerſities ; the particulars of which will fall under 
notice hereafter :. the only remarks neceffary to be made on them 
at _ is, 

That as they are founded upon cuſtom or Common Law, the 
ow of Weſtminſter have ſuperintendency over them, to reſtrain 
and controul them, to prohibit their exceſs, correct their errors, and 
explain ſuch acts of parliament as concern them. And, 

2. That an appeal, as the laſt reſort, lies from theſe courts to 
the King ; a proof that their power is derived from the crown of 
England only. 

We will next proceed to the Statute Law, thoſe laws enforced 
by acts of parliament. 

Statutes are of two ſorts, public ah private. 

A public act regards the whole community, and of this the 
courts of law are bound to take notice judicially, without the 
party who claims an advantage under it being obliged to ſet it 
forth: but it is otherwiſe with private acts, which operate only on 
particular perſons and private concerns. 

Statutes are alſo declaratory or remedial ; declaratory of the Com- 
mon Law, or remedial of ſome defects in that law. 

Where old cuſtoms are fallen into diſuſe, or become diſput- 


able, the parhament has — r to interfere, and declare 
what 
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what the Common Law is : ſuch an act or ſtatute is called declara- 
zory ; for example, the ſtatute of treaſons doth not make any new 
treaſons, but, for the benefit of the people, points out thoſe of- 
fences that were treaſon by the Common Law. 

2. Remedial acts are ſuch as were made to remedy the defects, 
and abridge the ſuperfluities of the Common Law; ſuch as might 
ariſe from change of time and circumſtances, and from miſtakes 
and miſinterpretations of judges, or from any other cauſe whatever. 

The rules obſerved in the conſtruction of ſtatutes are as follow: 

1. In all remedial acts, three points are conſidered, v/z. the old 
laws, the miſchief, and the remedy ; and it is the buſineſs of the 
judge ſo to conſtrue the act, as to ſuppreſs the miſchief, and to ad- 
vance the remedy as much as poſſible. For example, by the old or 
Common Law, eccleſiaſtical corporations might grant as long leaſes 
as they pleaſed ; and the miſchief was, that they granted leaſes ſo 
unreaſonably long, as very much to injure their ſucceflors. To 
remedy this, the reſtraining ſtatute of the 13 Eliz. c. 10, was en- 
ated, which makes void all leaſes granted by ecclefiaſtic bodies for 
longer terms than three lives or twenty-one years. But in the con- 
ſtruction of this act it is held that leaſes for a longer term, if made 
by a biſhop, are not void during that biſhop's continuance in his 
ſee; or if granted by a dean and chapter, are not void during the 
continuance of the dean; the miſchief being ſufficiently ſuppreſſed, 
by making them void upon the death or ceſſion of the grantors. 

2. A ſtatute treating of things or perſons of an inferior rank can- 
not, by any general words, be extended to thoſe of a ſuperior. For 
inſtance, an act containing theſe words; Deans, prebendaries, 
parſons, vicars, and others having ſpiritual promotion,” is deemed 
not to extend to biſhops, though they have ſpiritual promotion, deans 
being of the higheſt order that is named. 


. Penal ſtatutes are ever ſtrictly conſtrued. For example, by 


the ſtatute 14 Geo. II. c.-6. it is death to ſteal ſheep or other cattle; 


but the general words other cattle” being conceived as too looſe 
to create a capital offence, the act was deemed to extend to ſheep 
only; accordingly, in the next ſeſſions of parliament, another act 
was made extending the former to 'bulls, cows, oxen, ſteers, &c. 


by name. 
5 4. But 
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4. But a more liberal and beneficial conſtruction is put upon 
Natutes againſt frauds. Indeed where the ſtatute puniſhes the of- 
tender by pillory or fine, it is conſidered ſtrictly; but when the 
ſtatute operates only on the offence, by ſetting alide the fraud, it 
is conſtrued literally, and in its utmoſt extent. 

5. The different parts of an act of parliament muſt be ſo con- 


ſtrued by each other, that the whole, if poſſible, may ſtand. As, 


if land be veſted in the King by any act, ſaving the right of A; A 
then holding a leaſe of it for three years; A ſhall hold it for his 
term, aud then it ſhall go to the King: but an exception totally 
repugnant to the body of the ſtatute is void; if, therefore, an act 
veſted the lands of A in the King, ſaving the right of A, the ſav- 
mg is void; for if the exception was good, the act would be of no 
effect. 


6. In caſes where a ſtatute differs from the Common Law, the 


Common Law gives place, provided the ſtatute exprefles or implics 


ſo much; otherwiſe the party may wave his benefit by ſuch ſtatute, 
and take his remedy at Common Law: fo an old ſtatute gives place 
to a new one, provided the new one implies a negative. Suppole, 
for example, a former act ſhould ſay, the qualification of a juror on 
ſuch a trial ſhould be one hundred marks a year, and the new one 
ſhould enact that he ſhall have twenty marks, this new act repcals 
the old one; for though it does not expreſs a negative upon the 
former, it neceflarily implies it: but if, by a former act, an offence 
be indictable at the quarter ſeſſions, and a latter one makes the 


tame offence indictable at the aſſizes, the offender may be proſecuted 
at either, unleſs otherwiſe exprefled in the body of the act. 


7. Where a ſtatute creates a new offence, no way prohibited at 
Common Law, and appoints a particular mode of procecding againſt 
an oftender, as by commitment, or action of debt or information, 


without mentioning an indictment, it will not maintain an in- 


dictment ; but if tuch ſtatute give a recovery by action of debt, 
plaint, information, ar otherwiſe, it authorizes a proceeding by way 
of indictment, 2 Haw. 211, 

8. If there is a prohibitory clauſe in the act, the offender may be 
indicted upon ſuch clauſe notwithſtanding the penalty; but othcr- 


wile, where the act is not prohibitory, but only inflicts the for- 


feiture, 
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feitute, and ſpecifies the remedy. 2 H. H. 1751. Burrow, Manſ- 
feld. 543. 

9. Every contempt of a ſtatute is indictable, whics no other 
puniſhment 1s limited. 1 Haw. 60. 

10. Wherever an act of parliament generally prohibits any thing, 
the party grieved ſhall not only have his action for his private re- 


lief, but the offender ſhall be puniſhed at the King's ſuit, for the 


contempt of the Law. 2 Iift. 163. 
11. Where a ſtatute directs the doing of a thing for the fake of 
Juſtice, or the public good ; the word may is the ſame as the word 


Hall: as where the 14 Car. II. c. 12. enacts, that the overſeers may 


make a rate to reunburſe the conſtable ; this is conſtrued they fall, 
they being compellable ſo to do. 2 Salk. 609. 

12, In all caſes where juſtices of the peace may take examina- 
tions, or other accuſation or proof, though the ſtatute doth not ex- 
preſsly ſet down that it ſhall be upon oath, yet it ſhall be intended 
ſo to be. Dalt. c. 115. 

13. Where a ſtatute appoints a conviction to be on the oath of 
one witneſs, this ought not to be the ſimple oath of the informer ; 
leſt it ſhould induce profligate perſons to commit perjury for the 


| ſake of the reward, L. Raymond, 1545. 


14. In all caſes wherein, by any act of parliament, an oath ſhall 
be allowed or required, the ſolemn affirmation of Quakers ſhall be 
admitted inſtead of ſuch oath. But no Quaker ſhall, by virtue of 
ſuch affirmation, be permitted to give evidence in any criminal 
cauſe, or to ſerve on jury, or bear any office of profit in the go- 
vernment. 22 Geo. II. c. 46.1. 36, 37. 

15. Where an act of parliament ſays, that a perſon ſhall forfeit 
generally, ſuch forfeiture ſhall go to the King, unleſs the forfeiture 
be given in lieu of property and intereſt, in which caſe it ſhall go 
to the party 1njured. 11 Co. 60. 1 Rolls Rep. go. 1 Infle 159. 

16. Fine and ranſom to the King in any ſtatute, is held to imply 
fine only. 1 Inf. 127. 

17. Where a magiſtrate is empowered by. any ſtatute, to bind a 
perſon over, or to cauſe him to do a certain thing, and ſuch perſon 
being in his preſence refuſes, that magiſtrate, it is held, may com- | 
mit him to gaol till he ſhall comply. 2 Haw. 116. 

B 18, When 
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18. When a ſtatute appoints impriſonment, but limits no time 
when, it ſhall be immediately ; ; and when it limits no length of 
time, it muſt remain at the diſcretion of the court. 8 C. 119. 
Dalt. 410. 

19. When any offender ſhall, by a juſtice of the peace, be com- 
mitted to the houſe of correction, for an offence cognizable before 
him, out of ſeſſions, and the time and manner of puniſhment is 
not by law expreſsly limited, he may commit him to the houle of 

correction, there to be kept to hard labour, until the next general 
or quarter ſeſſions, or until diſcharged by due courſe of law. 17 
Geo. II. c. 5.1. 32. 

20. Wherever a ſtatute makes an offence felony, it includes mit- 
prition, and incidentally gives it all the properties of felony at Com- 
mon Law, but extends not to infants under fourteen years of age. 
1 Haw. 105. 1 H. H. 506, 708. 

21. Where a penalty is given to an informer upon a penal ſta- 
tute; he ſhall have no coſts, unleſs the ſtatute it{-1f directs it; but 
he ſhall pay his coſts out of the penalty: magiſtrates, therefore, 
having power to inflict penalties not exceeding ſuch a ſum, thould 
conſider the coſts of proſecutors. 2 Haw. 274. Burn. 

22. Where a ſtatute gives 7reble damages, magiſtrates are not to 
aſſeſs the damages, and then treble them ; but ſuch damages ſhould 
be found by a jury, and then the juſtices are to treble them. Cs. 

| | Car. 449. 

l 2 3. Where acts inflict a penalty for a ſecond offence, it is always 
underſtood to imply, after conviction and Judgment for the firſt of- 
fence. 2 Int. 468. 

24. If one ſtatute repealing another, is itſelf repealed afterwards, 
the firſt ſtatute 1s hereby revived. 

2 225. Statutes derogating from the power of ſubſequent parlia- 
ments are of no validity; the legiſlature, being always of equal and 
of ſovereign power, cannot be clogged or bound by any acts of a for- 
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i 26. Laftly, Should an act be paſſed impoſlible to be performed, 
| Fre = 1 ſuch an act of courſe cannot biud; or ſhould there ariſe, from any 
N : part of a ſtatute, any abſurd conſequences, mauifeſtly contradicting 
common reaſon, ſuch parts would be void; judges being left to 
determine 
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determine accordingly : they, in this caſe, ſuppoſe the matter to 
have eſcaped the attention of parliament, and therefore expound the 
ſtatute by equity. For example, ſhould an ac give a man power 
to try all cauſes ariſing within his own manor, 1t would not fol- 
low that he ſhould have liberty to try a cauſe in which he himſelf 
was concerned ; it being unreatonable that any man ſhould deter- 
mine his own diſpute : but could it be conceived that parliament 


ſhould enact that he ſhould try his own cauſe equally with thoſe 


of others, no court could defeat it: there being no doubt but that 


the legiſlature deſigned it. 


This is the ground-work of the laws of England; equity is, 


however, called in often to aſſiſt, to moderate and explain them. 
It is the province of the courts of equity to detect concealed frauds, 
which other courts cannot ſo well reach, to enforce the execution of 


ſuch matters, as are not cognizable in other courts, but binding only 
on the conſcience, and to relieve from ſuch dangers and oppreſſions 
as are owing to misfortune and overſight ; but they have juriſdiction 
only in. matters of property; for the freedom. of our conſtitution 
will not permit a judge, 1n criminal: caſes, to conſtrue the law, 
otherwiſe than according to the leiter; whereas judges. in equity 
adhere to the /piriz of it. In criminal caſes, no partiality can 
ſtrain the law to puniſh. more than the letter will warrant, and in 
caſes where the letter bears hard, the judges recommend, and the 
crown has a power to pardon. 

Having ſhewn the nature of our laws, it may be neceſſary to ſay 
ſomething of thoſe countries ſubject to them. 

The Common Law, when ſpeaking of the kingdom of England, 
neither includes Wales, Scotland, Ireland, or any other part of 
the dominions of the crown, but barely England; and yet the civil 
laws and local cuſtoms of England extend to taſk and many other 
adjacent countries, 

Wales continued independent til 8 by Edward I. but 
the finiſhing ſtroke to their independency was given in 1535, by 


admitting them to a thorough. communication of. laws with the 


ſubjects of England. 
Scotland, notwithſtanding the union of the crowns by the ac- 


ceſſion of James the Sixth to that of England, continued a diſtin& 
B 2 kingdom. 


1 INTRODUCTION. 
kingdom till the year 1707, when an union of the two kingdoms 


took place under the name of Great Britain, and when it was ſettled 
that the ſtandards of coin, weights, and meaſures, and the laws re- 


lating to trade, cuſtoms, and the exciſe, ſhall be the fame in 
both kingdoms ; but all the other laws of Scotland thall remain in 
force, but alterable by the parliament of Great Britain; except that 
ſuch as relate to private right thall not be altered, but for the evi- 
dent utility of the people of Scotland; that ſixteen peers ſhould be 
choſen by the peerage of Scotland to repreſent them in parliament, 
and forty-five members by the people to fit in the Houſe of Com- 
mons ; that the ſixteen peers ſhall have all the privileges of parlia- 
ment ; and all peers of Scotland ſhall be peers of Great Britain, 
and rank next after thoſe of the ſame degree at the time of the 
union, and have all the privileges of peers, except ſitting in the 
Houſe of Lords, and voting in the trial of a peer. In the act that 
ratifies the union, it is expreſsly declared, that the church of Scot- 
land, and alſo their four univerſities, ſhall be eſtabliſhed for ever, 
and all ſucceeding ſovereigns thall ſwear to maintain the ſame in- 
violably; fo that from this act of union nothing can ever ſeparate 
the two kingdoms again, but the mutual conſent of both, or the 
ſucceſsful reſiſtance of either. 

The laws of Scotland being ordained to be obſerved in ſt part 
of the iſland, unleſs altered by parliament, and parliament having 
made little or no alterations in them, the n ipal or common 
laws of England there have no force. 

Berwick upon Tweed was originally part of Scotland, but con- 
quered and united to England by Edward T. Though it has ſome 
local peculiarities derived from the laws of Scotland, it is clearly 
part of the realm of England, and bound by all a&s of the Britiſh 
parliament, whether ſpccially named in thoſe acts or not. | 

Ireland 1s ſtill a diſtin kingdom, though dependent on and ſubor- 
dinate to this, but is bound by no Englith act of parliament, uuleſs 
ſpecially named or included under general words, ſuch as within 
any of the King's dominions;“ the people ſeem diſpoſed however 
at preſent to refuſe ſubmiſſion to an Engliſh act of parliament, and how 
this will end is yet unknown. The old method of paſſing ſtatutes 
in Ireland was nearly the ſame as in England, the Viceroy calling 

5 parliaments, 


7 
ny N 
1 
0 
8 


3 
F: 
f * 
, 9 
1 
i 
1 
8 
* 
1 
4 
1 
*, 
C7 
be 


3 5 5 k c# 


— — 77 
| — — N * eee | : 7 
> "9 PO Ys . : PREY W of of 8 n - » - 
2 2 q 89 e = "4 wth IEEE OS AE 1 I. s z - 
Zh ig ”* wy. & 5: ˙ os: deer ERS 3 3 r e HE IG a4; ho. AT . ee * * * 1 al n 2 
bu RR HOOK RS. » x32 3 3 8 *. on ©2455 , 8 "= ATW NY CS wh N pp a" ; r n 5 8 80 
+ gant FARE: LON 8 U 2 lg. - * ee | ae 5 * — 5 r RE 5 g e g 
pl W WS >. 19,4204 4 US r r SF r Y ag * 
At ö * * "DR" 
N : a 1 2 * 


* 3 v ry * 17 5 


I 
DN 5 
1 
my 
hl 
i 
IX 
F 
N 


. 

8 

1 
we 
at 1 
- 
5 


YF. 2 A 7 CIS WW EI n 88 - 2 * n er ho * 
8 Pp . . : J 
„„ d / TEEN 
e * P r R mm 25; ot SITES e 


2 F 


e 
WF bY Ry 
3 3 1 


2 
5 
4 
* 
. 
#4 
e 
5 


INTRODUCTION. 13 


parliaments, which enacted ſuch laws as they thought proper; but 
this liberty being abuſed, a ſet of ſtatutes were enacted in the reign 
of Henry VII. when Sir Edward Poynings was viceroy ; one of 
which provides, that before any parliament be ſummoned, the chief 
goyernor ſhall certify to the King, under the great ſeal of Ireland, tlie 
nature of the acts propoſed to be there paſſed, who 1ball have power in 
council to conſider the matter, and in caſe he approves the meaſure, 

and certifies it back under the great ſeal of England, a parliament 
may be ſummoned to paſs it into a law if they pleaſe; but with- 
ſuch alterations only as the King might think proper to make. 
By this means there was nothing left to the parliament of Ireland, 

but a power of rejecting any law they difliked. The cuſtom is, 
howeyer, now to lay 79 the Lord Lieutenant and his privy 
council, the heads of any bill framed in either houſe of parliament, 

for their conſideration, who approve or reject ity without e it 
to England. 

Tadeed the laws of Ireland communicate ſo a with our 
laws, that appeals from the court of King's Bench in Ireland are 
made to the court of King's Bench here, and appeals from Chancery 
there are made to the Houſe of Lords here; for though they have 
power to adminiſter Juſtice in their own courts, it is but reaſonable 
that the appeal in the laſt reſort ſhould be to the courts of the ſu- 
perior ſtate. 

The iſles of Wight, Portland, Thanet, &c. are ee as 
part of ſome neighbouring county, and, of courſe, as part of Eng- 
land; but there are other iſles that require more notice. 

The Ifle of Man is diſtin from England, and not governed by 
our laws; neither does any act of FF d bind it, unleſs it be 
particularly named therein. It was formerly ſubject to Norway, 
and afterwards to Scotland, then to England; but was in the Derby 
family from the reign of Henry IV. till 1765, when it was pur- 
chaſed by the crown of the Duke of Athol, reſerving to the 
Duke his own landed property, his manerial rights and emolu- 


ments, and the patronage of the biſhopric and other eccleſiaſtical 


benefices. Though no writ of proceſs from the courts of Weſt- 
minſter was of any authority in Man, an appeal lay from the lord 
of the iſland to the King of Great Britain in council. The iſland 


is 
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18 ſubject, however, now to regulations of the Britiſh" exciſe and 


cuſtoms. 


Jerſey, Guernſcy, Sark, Alderney, and 585 dagen were 

rt of the duchy of Normandy and united to the crown of Eng- 
land by the firſt princes of the Norman line: they are governed, 
however, by laws of their own ; but the K King's commiſſion has 
force there; though they are bound by, no acts of parliaments, un- 
leſs particularly named. All cauſes there are determined by their 
own officers ; but an appeal lies from them to the King in council, 

Our more diftant plantations in America, or elſewhere, are, or 
s till the preſent troubles, in ſome reſpect ſubjcct to the laws 
of England. The Common Law can have no juriſdiction there, 
they being diſtinct countries. They are ſubject, however, to the 
controul of our parliament, though, like Ireland aud Man, not bound 


by any act unleſs particularly named. 


We come now to conſider the kingdom of England 1 in pater 
the ſubject of thoſe laws that will be treated of in this work. And 
this includes not only Wales and Berwick, but part of the ſea as 


far as low-water mark. Over the ſpace between high-water mark 
and that of low water, the Court of Admiralty and Common Law 
have alternate juriſdiction; the former on the water, when the tide 


18 up, the latter on the land'wlien the tide is down. The mail 
ſea is part of the realm of England, ſubject to the be e of the. 


Court of Admiralty. 


England may be conſidered as two digen; : one eccleſiaſtical, the. 


other, civil. 


1. The eccleſiaſtical divifion conſiſts of two provinces, Canterbury. 
and Vork; a province being the extent of an archbiſhop's jariſdiEion,. 


The province of Canterbury includes twenty-one fees, or dioceſes 
of ſuffragan biſhops ; that of York the other three, viz. Carliſle, 
Cheſter, and Durbam, beſides the biſhopric of Man. Each diocefe 


is divided into archdeaconries, of which there are in all ſixty, which 
are the circuit of the archdeacon's and rural dean's jurifdiction, and 


of which we ſhall ſpeak hereafter; and every dtanery is divided intv 
pariſhes. Rural deans were antiently officers of the church, now 


in * a kind of deputics planted by the err round their 
dioceſes 
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dioceſes to inſpect the clergy, report dilapidations, examine can- 
didates for confirmation, and do other minuter matters. 

A pariſh i is that extent of ground committed to the charge of a 
rector or vicar, of which there are in number about ten thouſand. 
The boundaries of theſe were originally marked, agreeable to the 
manor or manors they ſtood in, As Chriſtianity ſpread, the lords 
of theſe manors began to build churches on their, waſtes for the ac- 
commodation of their tenants, and obliged thoſe tenants to appro- 
priate their tithes to the ſupport of one officiating miniſter, which 
before were diſtributed among the clergy of the dioceſe, and this 
tract or extent of land, the tithes of which were ſo appropriated, 
became a pariſh. And if a lord had a parcel of land lying at a diſ- 
tance from the body of his eſtate, not ſufficient to form a pariſh of 
itſelf, he endowed his church wa the tithes of thoſe detached 
lands, . which accounts for the frequent intermixture of pariſhes one 
with another. But ſome lands, either becauſe they were in the 
poſſeſſion of careleſs or irreligious owners, or were ſituate in deſart 
places, were never united to any pariſh, and continue, to the pre- 
ſent time, extraparochial. 

2. The civil diviſion of the kingdom i is into counties ; of coun- 
ties, into hundreds; of hundreds, into tithings or towns, fo called 
becauſe ten freeholders with their families compoſed a tithing ; and 
ten tithings was called a hundred, becauſe it confiſted of ten times 
ten families. One of the principal inhabitants being atnually ap- 
pointed to preſide over the reſt, was called a tithing-man. 

A city is a town incorporated, which is or hath been the ſee 
of a biſhop, as Weſtminſter. A borough 1s a town that ſends 
members to parliament, whether it be a corporation or not. There 


are other towns, neither cities nor boroughs, to the number of 


eight thouſand eight hundred and three, but this number includes 
the villages: appendages to ſuch towns are called Hamlets. 


Each hundred 1s governed by a high conſtable or bailiff. In 


northern counties hundreds are called Wapentakes. An indefinite 


number of hundreds form a county or ſhire ; though in ſome coun- 


ties there is an intermediate diviſion between ſhires and hundreds; 
as lathes in Kent and rapes in Suſſex, each containing three or four 


hundreds, In England there are forty counties; in Wales, twelve. 
| Three 


16 INTRODUCTION. 

Three of theſe counties are called Counties Palatine, bis. Cheſter, 
Durham, and Lancaſter, from à palatio, becauſè the owners, the 
Earl of Cheſter, Biſhop of Durham, and Duke of Lancaſter had 
royal rights there, as fully as the King has in his palace; ſich as, 
a power to pardon treaſons, murders, and felonies ; appoint judges 
and Juſtices ; ; and all writs ran in their names. Of theſe three, 
Durham is the only one remaining in the hands of a ſubject ; the 
earldom of Cheſter being united to the crown, and the duchy of 
Lancaſter veſted in the fame, but under a ſeparate government from 
other royal inheritances. 

The Iſle of Ely is a royal franchiſe, the biſhop having, by grant 
of Hen. I. royal rights within the iſland, Ty he has juriſdiction 
over all cauſes, criminal and civil. 

There are alſo certain cities and towns that are counties of them- 
ſelves, with more or leſs territory annexed, not comprized in any 
other county, but are governed, by favour of different Kings, by 


their own ſheriffs and magiſtrates; as, for example, London, York; 
Briſtol, Norwich, * and others. 


* 
2 | 
9 
<= 
_—— 
_=_ 
9 

* 

6 4 T 
* 2 

hy 

& 

ES 


_ *— 


> 8 
* Hs . s 
4 — Pe r 2 
A ON OOPS er" NS 


9 * 
e 


3 . 2 
Solid ex 
+».. £8," EN MD 

D 


A VIEW or THE LAW. 


B O O K J. 
OF THE RIGHTS OF THE PEOPLE. 
4 


N 
OF THE RIGHTS OF PERSONS. 


HE municipal or civil law of this country being a rule of 
4 civil conduct preſcribed by the ſupreme power in a ſtate, 
A commanding what is right, and prohibiting what is wrong, it fol- 
lows, that the principal objects of the law are rights and wrongs. 
E 'We will therefore conſider thefe in their turn. 
E Rights may be divided into thoſe of perſons and thoſe of things. 
; We il begin then with the rights of perſons, and conſider the 
4 means of acquiring and loſing them. 
„ Perſons are divided by the law into natural and artificial. Na- 
tural perſons are ſuch as nature formed them; artificial, ſuch as 
become ſo by union, vis. Corporations, or bodies politic. 

The rights of perſons in their natural ſituation are alſo of two 

kinds ; abſolute and relative ; abſolute, are ſuch as belong to par- 
ticular men, merely as individuals; relative, ſuch as appertain to 
i them, as members of ſociety. Abſolute rights then will come firſt 
. under conſideration. 
The abſolute rights of men may be reduced to three : 1. The 
right of perſonal ſecurity ; 2, That of perſonal liberty; : and, 3 T hat 


of private property. 


C I. Man's 


is Tnt RIGHTS or PERSONS, Book I, 


I. Man's right of perſonal ſecurity conſiſts in the legal and un- 
interrupted enjoyment of his life, his body, and his character. 


1. Life is the gift of God, a right inherent in every man by | 


nature, and is protected by law even in the womb. For it a wo- 
man quick with child deſtroy the infant within her, or if any one 
beat her, ſo as to cauſe her to be delivered of a dead child, it is 
conſidered as a heinpus miſdemeanour. An infant even unborn is 
capable of having a legacy, or a ſurrender of a copyhold eſtate made 
to it. It may have a guardian aſſigned, and an eſtate may be li- 
mited to its uſe, which it may afterwards take poſſeſſion of. 

2. Man has an inherent right alſo to his body. Both the life 
and limbs are of ſuch high value, that a man may kill another in 
defence of them : and the execution” of any deed, if done through 
fear of death or maim, is null and void. A man's body alſo is en- 
titled, by the ſame natural right, to a ſecurity from any corporal 
ſufferance, though ſuch ſufferance does not reach to the deſtruction 
of life or limb. | 

3. Character is a right to which every man is naturally entitled, 
ſince without a good name, he can have no perfect pong of 
any other right : but of this more hereafter. 

II. Next to perſonal ſecurity is the right of 8 betty, 
which the laws of this country have protected. It never can be 
abridged at the diſcretion of the magiſtrate, without the permiſſion 
of the laws. The great charter called Magna Charta, expreſsly 
fays; ** No freeman ſhall be taken or impriſoned but by the law- 
„ful judgment of his equals, or by the law of the land. ” And 
many later ſtatutes direct, that no man ſhall be impriſoned by ſug- 
geſtion or petition to the King or council, unleſs it be by legal 
proceſs ; and of ſo great importance to the public 1s the ſecurity of 
perſonal liberty, that by 31 Charles II. c. 2. the Habeas corpus act 
was paſſed, for the preſervation of this right, and in the 1ſt of Wil- 
ham and Mary, ſtat. 2. c. 2. leſt this act ſhould be evaded by de- 
manding unreaſonable bail or ſurety for the priſoner's appearance, it 
was enacted that . exceſſive bail ſhould not be required.” 
Confinement of any kind is conſidered as impriſonment; ſuch as, 
keeping a man againſt his will in a private houſe, or arreſting or 


forcibly detaining him in the ſtreet. Nay, ſo much does the law 
5 dif- 
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diſcountenance illegal impriſonment, that if a man 1s compelled 
through fear of being longer confined, to ſeal a bond or execute a 
deed, ſuch bond or deed will be void, provided the confinement 
was illegal : and .to make confinement legal, it muſt either be by 
proceſs from ſome of the courts of judicature, or by warrant in 
writing expreſſing the cauſes of the commitment, under the hand 
and ſeal of ſome magiſtrate or legal officer having authority to 
commit. 

A natural conſequence of this perſonal liberty is, that no Eng- 
liſhman may be driven from his country, unleſs by ſentence of the 
law. The King may, by his prerogative, prevent his ſubjeQs 
going abroad without licence; the ſafety of the ſtate may require 
it; but no power, except the authority of parliament, can ſend any 
Engliſh ſubject out of the land againſt his will; not even a crimi- 
nal: nor is there any law that will juſtify the ſending a ſubje& and 
inhabitant of England, Wales, or Berwick priſoner into Scotland, 
Ireland, or any place out of the kingdom, where they cannot have 
the benefit and protection of the Common Law. Whoever attempts 
it is liable to ſevere and heavy penalties. Nay, though within the 
realm, the King may command the ſervice of all his hegemen, yet 
he can ſend none out, but ſoldiers or ſailors, whoſe employ natu- 
rally implies an exception. 

III. The third abſolute right of an Engliſhman is his property, 
to the free uſe, enjoyment, and diſpoſal of which he is intitled, 
without any diminution or controul ; except only by the laws of 
that ſociety in which he voluntarily lives. The law is extremely 
careful in guarding and protecting this right, and a variety of an- 
cient ſtatutes there are to defend it from encroachment. It will 
not authorize the violation of private property, even for the general 


| good. The legiſlature does occaſionally oblige owners of land to 


{ell it for the benefit of making public roads, but theſe exertions of 
power are ever uſed with caution, and the perſon ſo obliged to 
alienate, 1s paid the full value for his land. 

Nor can any ſubject of England be compelled to pay a tax, even 
for the defence of the ſtate, but ſuch as is impoſed by his own con- 
ſent, or that of his repreſentatives in parliament. 


C 2 To 
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To protect theſe great and abſolute rights the conſtitution of this 
country has eſtabliſhed certain other tubordinate ones as barriers. 


1 are, c 
. The powers of parliament; 2. The limitation of the King's 


8 ; 3. The right of applying to the courts of juſtice for 
redreſs; 4. The right of petitioning the King or parliament; and, 
5. That of having arms for our defence. 


20 


The firſt will be the ſubject of the next chapter; and the ſecond. 


will be treated of hereafter. 

With reſpect to the third, that of applying for redreſs to the 
courts of juſtice, I ſhall only at preſent ſay, that as every one, ac- 
cording to Sir Edward Coke, is to“ have juſtice and right for the 
injury done to him, freely, without ſale; fully, without any 
„ denial; and ſpeedily, without delay;” many are the acts of par- 
- hament wherein juſtice is direCt:d to be done according to the law 
of the land; and what that law is every one may know if he pleaſes; 


: for, as I obſerved before, it does not reſt on the will of any judge, 


but is fixed and unchangeable, except altered by parliament : nor 
can the authority of the crown at any time ſuſpend or diſpenſe with 
it; and that all things may be fair and explicit, courts of juſtice 
mult at all tunes be open. | 

On the right of petition:ng the King 10 parliament, the only re- 
ſtriction is, to prevent riot or tumult, that of the 13 Car. II. ſtat. 
1. c. 5. that no petition for any alteration in church and ſtate, 
| ſhall be ſigned by more than twenty perſons, unleſs the matter be 
approved by three juſtices, or the major part of the grand jury in 
the county; and m London, by the mayor, aldermen, and com- 
mon council; nor ſhall any petition be preſented by more than ten 
perſons at one time. 

The laſt auxiliary right, that of having arms for our defence, 
according to our condition and degree, 1s allowed by 1 W. & Mar, 
|. 2. c. 2. under certain reſtrictions, as a natural right of ſelf- pre- 
ſervation, when the ſanction of the laws is found inſufficient ta 


reſtrain the violence of oppreſſion. 
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H AVING treated of the ab/o/ute rights of perſons as individuals, 


we are next to conſider their relative rights, as members of ſo- 
ciety; or as they ſtand in various relations to each other; and theſe 
are either public or private. | 

The principal public relation between men is that which binds: 
them to good order ; as that of magiſtrates and people. 

In all deſpotic governments, the ſupreme magiſtracy, or the power 
of making and enforcing laws, 1s veſted in one man, or one body 
of men, and where theſe two are united, there can be no- public 
liberty; but where the legiſlative and executive authority are in 
different, diſtinct hands, as in England, the former will take care 
not to entruſt the latter with ſuch powers as may. tend to deſtroy 
its own independency. 

Political writers of antiquity will allow but three regular forms 
of government, democracy, ariſtocracy, and monarchy; when the 
ſovereign power is lodged in an aſſembly of all the free members of 
a community, it is called a democracy; when in a council compoſed 
of ſelect members, an arfocracy ; and when entruſted in the hands 
of a ſingle perſon, it is ſtiled a monarchy. | 

In a democratic or republican government, where the right of 
making laws reſts in the people at large, public virtue or upright- 
neſs of intention is moſt likely to be found; but though public. 
ſpirit and a degree of patriotiſm. is generally inherent in the aſ- 
ſemblies of the people, ſuch aflemblies are often abſurd in their 
contrivance, and weak in their execution. In ariſtocratic govern- 
ments, they being compoſed (or intended ſo to be) of the moſt ex- 
perienced citizens, more wiſdom indeed 1s to be expected, but leſs 
honeſty than in a democracy, and leſs ſtrength than in a monarchy. 
A monarchy, of courſe, is the moſt powerful of any, being a con- 
junction of the legiſlative and executive powers, placed in the. hands 
of the prince; but in monarchies there is danger of the prince's 


employing thoſe powers to impolitic or oppreſſive purpoſes. Thus 
| | have 
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have theſe three ſpecies of government their ſeveral perfections and 
imperfections. A democracy is generally beſt calculated to direct 
the end of a law; an ariſtocracy, to find out means to obtain that 
end; and monarchy, to carry thoſe means into execution. 

But the Britiſh conſtitution, being a mixture of the whole, has 
the perfections of all, without the imperfection of either; for the 
executive power being lodged in a ſingle perſon, the laws have all 
the advantages of ſtrength and diſpatch to be found in the moſt ab- 
ſolute monarchy ; and the legiſſature being entruſted to three diſ- 
tin& powers, totally independent of each other, viz. King, Lords, 
and Commons; the Lords being an ariſtocratical aſſembly of perſons 
ſelected for their piety, their wiſdom, their valour, and their pro- 
perty; and the Commons being a kind of democracy choſen by the 

people from among themſelves, a body actuated by different ſprings 
and attentive to different intereſts, no inconvenience 1s to be dreaded 
from either, each power having a negative voice ſufficient to repel 
any inexpedient or dangerous innovation. 

The executive power then, in our conſtitution, is the King 
alone, who of courſe is ſupreme magiſtrate; but the legiſlative au- 
thority conſiſts of King, Lords, and Commons, and is the parlia- 
ment of Great Britain, of which we are now to treat. And herein 

I ſhall conſider, 1. Its manner of aſſembling; 2. Its conſtituent 
rts; 3. Its laws and cuſtoms; 4. Its modes of proceeding ; and, 
5. Its methods of diſcontinuance. And, 

I. As to its manner of aſſembling. It being part of the royal 
prerogative, that no parliament can be called together otherwiſe 
than by the King's authority alone ; the King's writ for this pur- 
poſe is iſſued out of Chancery, by advice of the privy council, forty 


days before it begins to fit. The only exception to this rule is, 


that on the demiſe of the crown, 1f there be no parliament in being, 
the laſt parhament revives, and fits again for ſix months, unleſs 
diſſolved by the ſucceſſor. A caſe or two of neceſſity, as at the 
Reſtoration and Revolution, have indeed interrupted for a while this 
eſtabliſhed rule, but theſe examples cannot be alledged in prejudice 
of the conſtitution. But as the King only can convene a parlia- 
ment, the ſtatute 6 Wil. & M. c. 2. enacts, that a new parhament 
be called within three years after the diſſolution of the former. 


II. Next, 
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II. Next, for its conſtituent parts. Theſe are the King, Lords, 
and Commons. The chief excellence of our conſtitution is, that 
of theſe three branches of the legiſlative power, each is a check upon 
the other. As an act muſt have the concurrence of theſe three 
branches before it paſſes into a law, the Commons are a check upon 
the Lords, and the Lords upon the Commons, by the privilege each 
has of rejecting what the other has reſolved; while the King is a 
check upon both, preſerving thus the executive power from en- 
croachment. Nay, the two houſes of parliament have alſo a 
privilege of impeaching and puniſhing the conduct of the King's 
evil agents or counſellors, checking thus the execntive power itſelf, 

Let us confider theſe ſeveral branches ſeparately. The firſt is 
the King ; but of this branch we ſhall treat hereafter : the next in 
order is the Houſe of Peers, which conſiſts of Lords ſpiritual and 
temporal, 

The ſpiritual Lords are the two archbiſhops and twenty-four 
biſhops, the temporal Lords are all peers of the realm (biſhops being 
only peers of parliament) v/z. dukes, marquiſſes, earls, viſcounts, 
and barons, whoſe number may be encreaſed at the will of the 
crown. Sixteen of theſe peers fit as the repreſentatives of the peer- 
age of Scotland, the reſt hold their ſeats by deſcent or creation. 

The Commons of England conſiſt of all ſuch men of property 
throughout the kingdom as have not ſeats in the Houſe of Lords, 
every one of whom has a vote in parhament ; but as the people of 
England are too numerous to aflemble to do buſineſs, in any one 
place, certain- diſtricts chooſe their repreſentatives, who meet in 
parliament, and vote for them. The counties are therefore repre- 
ſented by knights, elected by the freeholders, or men of landed pro- 
perty ; the cities and boroughs, by citizens and burgeſſes, choſen by 
the mercantile part of the people. The Houſe of Commons con- 
fiſts of five hundred and fifty- eight members, forty-five of whom 
are choſen in Scotland and repreſent the people of that kingdom, 
the reſt repreſent the people of England : and each member, when 
in parliament, though choſen by one diſtrict, ſerves for the whole 
realm ; his attendance there not being to benefit his particular con- 
ſtituents alone, but the whole body of the people in general, of 
courſe he is not bound to obey their particular inſtructions. 

III. We 
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III. We now proceed to the laws and cuſtoms of parliament, con- 
ſidered as an aggregate body. | 


Its power is fo great and extenſive as to have been called omni- 


potent; for it can do every thing, not in its own nature impoſſible. | 


It can regulate or new-model the ſucceſſion to the throne ; it can 
alter the eſtabliſhed religion of the land; it can change as it pleaſes 
the conſtitution of the country; and what the parliament doth, no 
authority can undo; highly neceflary, therefore, is it, that proper 
delegates be appointed ; and to prevent thoſe miſchiefs that might 
ariſe by placing this power in improper hands, it is ſettled that no 
peer, foreigner, or minor ſhall fit in the Houſe ; and by 30 Car. II. 
ſt. 2 and 1 Geo. I. c. 13. that every member ſhall take the oaths of 
allegiance, ſupremacy, and abjuration, and ſhall ſubſcribe the de- 
claration againſt popery. No alien, though naturalized, by 12 & 
13 W. III. c. 2. ſhall be capable of fitting in either Houſe of Par- 
liament; and each Houſe has a power of expelling any of their re- 
ſpective members, on complaint and proof of their being guilty of 
any crime. 

As every court of juſtice hath laws and cuſtoms for its direction, 
10 hath the high court of parliament; each Houſe having a ſole 


power of examining, diſcuſſing, and adjudging its own matters. 


The Lords will not ſuffer. the Commons to interfere in ſettling the 


election of a peer of Scotland; the Commons will not allow the 


Lords to judge of the election of a knight or a burgeſs; nor will 


either Houſe permit the ſubordinate courts of law to examine the 
merits of either caſe. The maxims, however, on which they pro- 
ceed, are not aſcertained by any ſtated laws, but reſt entirely in the 
breaſt of the parliament itſelf. 

The privileges of parliament are alſo very large and indefinite; 
parliament having a- power to adopt what privileges they pleaſe. 
Some of the principal, however, at preſent ſettled, are thoſe of 
ſpeech, of perſon, of their domeſtics, and of their lands and goods: 
Privilege of ſpeech is declared by 1 W. & M. ſt. 2. c. 2. to be one 
of the libertics of the people; and ought not to be impeached or 
queſtioned in any court or place out of parliament, This freedom of 
ſpecch is particularly demanded of the King in perſon by the Speaker 
of the Houſe of Commons, at the opening of every new parliament. 
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To aſſault a member of either Houſe, or any of his fervants, is a high 
contempt of parliament, and puniſhed there with great ſeverity. 

But all other privileges which derogate from the Common Law 
are now no more, excepting only the members freedom from arreſts 
in civil caſes, which in a peer holds for life; in a member of the 
Houſe of Commons, for forty days only after prorogation, and forty 
days before the next appointing meeting; which is in effect as long 
as the parliament ſubſiſts, it being ſeldom prorogued for more than 
cighty days at a time. In criminal caſes the Lords or Commons 
are to be made acquainted with the ſuppoſed crime of their reſpective 
member, and their conſent firſt had for his detainer ; but ſince the 
Revolution, the information has been ever given ſubſequent to the 
arreſt. 

So much for the cuſtoms of —— conſidered as an aggregate 
body: let us now proceed to thoſe of the Upper Houle in particu- 
lar, By the foreſt charter, confirmed by the 9 Hen. III. every ſpiritual 
or temporal lord ſummoned to parliament, and paſſing through the 
King's foreſts, may, in going or nn kill a deer or two with- 
out warrant. 

The Houſe of Peers has a right to be attended, and are, by the 
judges of the Courts of King's Bench and Common Pleas, and ſuch 
of the Barons of the Exchequer as have been made ſerjeants; as 
alſo by the King's ſerjeants and maſters of the Court of Chancery; 


for their advice in law matters. The ſecretaries of ſtate, with the 


attorney general, formerly attended alſo, and have even now at the 
opening of every parliament their writs of ſummons regularly iſſued, 
together with thoſe of the judges, &c. But of late years, whenever 
they have been members of the Houſe of Commons, their attendance 


has been excuſed. 
Every peer, by licence from the King, can appoint in his ab- 


Each peer alſo has a right, by leave of the Houſe, to enter on the 
journals his difſent or proteſt againſt any determination paſting con- 
trary to his ſentiments. 

Bills alſo that may any way affect the rights of the peerage, are 
to originate in the Houſe of Peers, and to undergo no change or 


alteration in the Houſe of Commons. 


D The 


F 


{ence another Lord of Parliament to vote for him. Members of Bezee 
the other Houſe cannot do this, they being only proxies themſelves. #- 
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The cuſtoms and laws of the Houſe of Commons relate chiefly 
to the levying of taxes and the election of their members. 

It being an ancient liberty of the people not to have their pro- 
perty taken from them without their own conſent, all grants of 
taxes for the exigencies of government originate in the Houſe of 
Commons ; for as the Lords are an hereditary body, created at the 


pleaſure of the crown, they are ſuppoſed to be more under the in- 


| fluence of the King than the Commons, who are temporary only 
and elected by the people; of courſe it would be dangerous to 
give them a power of taxing the people in general; but as they pay 
a proportion of the taxes, if they think the Commons are too laviſh 
in their grants, they can reject them; and fo jealous is the Com- 
mons of this privilege, that they will not ſuffer the leaſt alteration 


to be made by the Lords in any money-bill they ſend them, 


though ſuch money-bill ſhould relate only to collections for turn 
pikes, pariſh rates, or the like. 


Next with regard to the choice of their members; which may 


be reduced to three points; 1. The qualifications of the electors; 
2. Thoſe of the elected; and, 3. The proceedings at elections. 

I. The qualification of a voter for a knight of the ſhire, who 
is a repreſentative of the landed intereſt of the nation, is a freehold 
eſtate of forty ſhillings value per year. By the poſſeſſion of ſuch æ 
property, which, at the time this law was eſtabliſhed, would have 

furniſhed all the neceſſaries of life, and rendered the frecholder, if 
he pleaſed, independent, it was ſuppoſed he would be above part- 
ing with his vote, but with a view to his landed intereſt only. The 
other ſubordinate qualifications are as follow: 1. No perſon is ca- 
pable of voting under twenty-one years of age. 2. None convicted 
of perjury or ſubornation of perjury. Theſe laſt two extend equally 
to members for boroughs as counties. 3. Every voter ſhall have been 


in poſſeſſion of his freehold a year before, and have paid land-tax 


for the ſame, except it comes to him by deſcent, marriage, marri- 


mortgaged or truſt eſtates, the perſon in poſſeſſion under ths like 
reſtrictions, ſhall have the vote. And, 5. To prevent ſplitting of 
votes, only one perſon ſhall vote for any one houſe or tenement. 


The 


age-ſettlement, will, or promotion to a benefice or office. 4. In 
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The electors for members of borough towns are ſuppoſed to be 
the mercantile part of the kingdom; and as trade fluctuates often 
from town to town, it was formerly left to the king to ſummon 
ſuch towns as flouriſhed moſt to ſend repreſentatives ; ſo that the 
citizens or burgeſſes in parhament increaſed as trade increaſed, or 
towns became populous ; but the miſchief is, the deſerted towns 
continue to be ſummoned equally with thoſe to whom their trade 
and inhabitants were removed ; except ſome few, who petitioned to 
be eaſed of the expence of ſending members to parhament ; the pay 
of a knight of the ſhire being four ſhillings a day, that of a burgeſs 
two ſhillings. Hence the number of members of the Houſe of 
Commons 1s increaſed, fince the reign of Hen. VI. from three 
hundred to upwards of five hundred. By ſtatute 3 Geo. III. c. 15. 
No freeman of any city or borough ſhall be allowed to vote, unleſs 
he has been a freeman a year before, except he claim ſuch freedom 
by birth, marriage, or ſervitude. 

II. Next as to the qualifications of the members elected. Some 
of theſe reſt on the cuſtom of parhaments, and ſome on ſtatutes. 
From theſe we gather, that, 1. They muſt not be minors, or fo- 
reigners born. 2. They muſt not be any of the twelve judges, 
theſe ſitting in the Houſe of Lords ; nor of the clergy, theſe fitting 
in convocation ; nor perſons attainted of treaſon or felony. 3. They 
muſt not be ſheriffs of the counties they are choſen for, nor mayors 
or bailiffs of boroughs, theſe being the returning officers z 4. Nor 
muſt they be concerned in the management of any duties or taxes 
created fince 1692, except the commiſſioners of the treaſury ; nor 
any of the following officers, viz. commiſſioners of prizes, tranſ- 
ports, ſick, and wounded ; wine licences, navy and victualling; 
ſecretaries or receivers of prizes; comptrollers of the army accounts; 
agents for regiments ; governors of plantations or their deputies ; 
officers of Minorca or Gibraltar; officers of the exciſe and cuſtoms; 
clerks or deputies in the ſeveral offices of the treaſury, exchequer, 
navy, victualling, admiralty, pay of the army or navy, ſecretaries 
of ſtate, ſalt, ſtamps, appeals, wine licences, hackney-coaches, 
hawkers and pedlars; nor any perſons that hold any new office 
under the crown created ſince 1705. 5 No perſon having a pen- 


ſion under the crown during pleaſure, or for any term of years, is 
„ | capable 
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capable of, being elected or, fitting. 6. Any member accepting an 


office under the crown, except an officer in the army or navy ac- 
cepting a new commiſſion, vacates his ſeat; but he may be re- 
choſen. 7. Repreſentatives of counties ſhall have a clear eſtate, 
freehold or copyhold, to the value of fix hundred pounds a year, 
and ſhall be gentlemen, by no means of the degree of yeoman ; and 
_ repreſentatives of boroughs to the value of three hundred pounds; 
except the eldeſt ſons of peers, and of perſons qualified for knights 
of the ſhire, and except the members for the two univerſities; and 
of this qualification the member muſt make oath and give in the 
particulars in writing when he takes his ſeat. 

III. The third point, reſpecting elections, is the mode of pro- 
cceding therein. 

The Lord Chancellor, as ſoon as the parliament is ſummoned, or 
the Speaker, by order of the Houle, if a vacancy happens while the 
parliament is fitting, or even without an order, if during a receſs, 
for more than twenty days, ſends his warrant to the clerk of the 
crown in chancery, who iſſues out writs to the ſheriff of every 
county, for the election of all the members to ſerve for that county 
and its boroughs. Within three days after the reccipt of ſuch writ, 
the ſheriff ſends his precept to the ſeveral returning officers of the 
boroughs, commanding them to ele& their members; thole officers 
are to proceed to election within eight days from the receipt of the 
precept, giving five days notice of the ſame, and return the perſons 
| choſen, with the precept, to the ſheriff. 

But in county elections, it is the buſineſs of the ſheriff himſelf, 
and he 1s to proceed at the next county court happening after the 
delivery of the writ. Should the county court happen on the day 
of the writ's being delivered, or within fix days atter, he may ad- 
journ the court and election to ſome other day as molt convenient, 
provided it be not more than ſixteen days or leſs than ten; but he 
cannot change the place without the approbation of the candidates; 
and in all ſuch caſes ten days public notice muſt be given of the 
time and place of election. 

And as freedom of election is eſſential to the very V being of par- 
laments, all undue influence upon the eleQtors is illegal; nay that 
there may not be a ſhadow of wfluence in the crown, ſoldiers quar- 

tered 
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tered in any place where the election is to be held, are to remove 


at leaſt one day before the election to two miles diſtance, and not 
return till one day after. Riots have frequently made elections 
void; and, by an order of the Houſe of Commons, where con- 
teſted elections are alone decided, no peer of parliament or lord heu- 
tenant of a county are ſuffered to interfere in any election; and, by 
ſtatute, the lord warden of the Cinque Ports ſhall not recommend any 
members there ; and if any officer of the exciſe, cuſtoms, ſtamps, 
or certain other branches of the revenue ſhall preſume to interfere, 
by perſuading or diſſuading any voter, he ſhall be fined one hundred 
pounds, and be diſabled to hold any office in future. 

Thus is the freedom of election ſecured from any improper in- 
fluence of the crown or of the Houſe of Lords, and to avoid the 
danger of bribery in the candidates themſelves, it is enacted, That no 
candidate, after the date of the writs, or after the vacancy, ſhall 
give or promiſe to give any money, or entertainment to the elec- 
tors or their friends, or to the place in general, in order to his be- 
ing choſen, on pain of incapacity to ſerve for that place in parlia- 
ment; and if any reward whatever be given or promiſed to any 
voter by way of influence to cauſe him to give or with-hold his 
voice; both he that takes and he that offers ſuch reward thall for- 
feit five hundred pounds, and be incapable of voting or holding any 
office in any corporation, unleſs before conviction he diſcover ſome 
fimilar offender ; in which caſe he is indemnified for his own 
offence. 

Undue influence Iv thus guarded againſt, the election is to 
proceed on the day appointed; the ſheriff or returning officer firft 
taking an oath that he is not bribed, and that he will execute his 
office conſcientiouſly ; if required alſo, the candidates muſt ſwear to 
their qualifications, and the voters to theirs ; the electors allo may 
be obliged to take the oath of e and that againſt bribery 
and corruption. 

The poll or clection being over, the returning officer in boroughs 
returns his precept to the ſheriff, with the perſons elected by a ma- 
Jority of votes, and the ſheriff returns the whole, with the writ for 
the county, and the knights choſen thereon, to the clerk of the 
crown in Chancery, and this before the day the new parhament 

meets, 


_ 
% 
: 
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meets, or if on an occaſional vacancy, within fourteen days after 
the election, under the forfeiture of five hundred pounds; and ſach 
returned members are the fitting members, till the Houſe of Com- 
mons, on petition and proof, ſhall adjudge the return to be falſe and 
illegal. Any perſon bribing a returning officer forfeits three hundred 
pounds, The proceedings upon ſuch petition are now regulated 
by act of parliament, which directs a ſelect committee of fifteen 
members of the Houſe, to be choſen by lot, who are ſworn to ex- 
amine well into the ſame, and give judgment accordingly. 

IV. The modes of proceeding in parliament, or the method of their 
doing buſineſs is much the ſame in both Houſes. Each Houſe of 
parliament has its ſpeaker. The Lord Chancellor or Lord Keeper 
is generally the Speaker of the Upper Houſe, who regulates the 
formalities of bufineſs. The King by commiſſion may appoint 


any other, and if none be ſo appointed, the Houſe of Lords may 


elet. The Speaker of the Lower Houie is choſen by the members, 
but muſt be approved by the King. The Speaker of the Houle of 
Commons cannot give his opinion in any ſubject in the Houſe ; but 
the Speaker of the Houſe of Lords, if a lord of parliament, may. 

In both Houſes, a majority of voices binds the whole, and this ma- 


jority is given publicly and openly, fo that a ſenator's condudt 18 


n to the cenſure of the public. 

When a bill or act of parliament of a private nature is wiſhed 
for, a petition is firſt preſented by ſome member, ſetting forth the 
nature of the caſe ; if this petition be founded on facts that may be 
or are diſputed, it is referred to a committee of members to exa- 
mine the matter and report accordingly, and then (or on the peti- 
tion itſelf, if not oppoſed) leave 15 given to bring in a bill. If the 

matter be of a public nature, the bill is admitted on a motion made 


to the Houſe by any member, and ſeconded, even without a pe- 


tition. 
The perſons appointed to bring in the bill, preſent it at a pro- 


per time to the Houſe, drawn out on paper, with blank or void 
Jpaces, where it requires ſettling by parliament ; ſuch as dates, 

nalties, &c. If a bill of a private nature originates in the Houle 
of Lords, it is referred to two judges, who examine and report the 
facts e, ſee that all parties are — and ſettle all 


points 
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ints of technical propriety. This done, it is read a firſt time, 
and ſome little time after, a ſecond; after each reading, the Speaker 
opening to the Houſe the ſubſtance of the bill and putting the 
queſtion whether or not it ſhall proceed any further. As the bill 
may be oppoſed at its introduction, ſo may it at either of the read- 
ings; and if the oppoſition be ſupported by a majority, the bill 
muſt be dropped for that ſeſſion, as it muſt alſo, if oppoſed with 
ſucceſs in any of the ſubſequent ſtages. 

After the ſecond reading, it is committed or referred to a com- 
mittee, which in matters of ſmall importance is ſelected by the 
Houſe ; or elſe the Houſe reſolves itſelf into a committee of the 
whole body, which is compoſed of every member ; in which cafe 
the Speaker quits the chair (another chairman being appointed) and 
may fit and debate as a private member. In ſuch committee the 
bill is diſcuſſed, clauſe by clauſe ; amendments, if any made, and 
the blank ſpaces filled up. When it has gone through this exami- 
nation and diſcuſſion the chairman reports it to the Houſe with 
fuch alterations as the committee have made; it is then reconſidered, 
and the opinion of the Houſe taken upon every claufe and amend» 
ment. This done, it is ordered to be engroſſed, or written on 
parchment ; after this, it 1s read a third time, and amendments are 


ſometimes then made; and if a new clauſe be added, it is done by 


tacking a ſeparate piece of parchment on the bill, which is called a 
Ryder. The Speaker then opens the contents again, and, holding 
it up in his hands, takes the ſenſe of the Houſe, whether the bill 
ſhall paſs ? If agreed to, its title is ſettled, and one of the mem- 
bers is directed to carry it to the Lords, and defire their concur- 
rence ; who, attended by ſeveral more, carries it to the bar of the 
Houſe of Lords and there delivers it to their Speaker, who,comes 
down from the woolk-ſack to receive it. 

In the Houle of Lords it paſſes through the ſame forms as in the 
Houſe of Commons, and if rejected, no notice is taken, to prevent 
improper altercations. If agreed to, the Lords ſend a meſſage by 
two Maſters in Chancery, or ſometimes two Judges, that they 
have agreed to the ſame; and if they have made no amendments to 


it, the bill remains with them; but if any amendments are made, 


ſuch amendments are ſent down with the bill to receive the concur- 
| rence 
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rence of the Coramons. Should the Commons diſagree to the 
amendments, a conference is held betrreen members deputed by each 
Houſe, who generally adjuſt the difference; but if both parties re- 
main inflexible, the bill is dropped. If the Commons agree to the 
amendments, the bill 1s returned to the Lords by one of the mem- 
bers, with a mefflage acquainting them with it. Similar forms are 
obſerved when the bill. originates in the Houſe of Lords, except 
when an act of grace or pardon is pafled ; it is then firſt ſigned by 
the King, and read once only in each Houſe, without any new ex- 
preſſion or amendment. When a bill has paſſed both Houſes, it is 
_ depoſited in the Upper to wait the royal aſſent, except it be a money 
bill, which, after receiving the concurrence of the Lords, is ſent 
back to the Houſe of Commons. 

There are two ways of giving the royal aflent. 

1. In perſon. In this caſe the King goes to the Houle of Lords, 
there puts on his crown and royal robes, and ſending for the Com- 
mons to the bar, the titles of all the bills that have paſſed both 
Houſes are read, and the King's anſwer is declared by the clerk of 
the parliament in Norman-French. If the King concurs to a public 
bill, the clerk ſays, Le Roy le veut; that is, The King wills 
„it ſo;” if to a private bill, Soit fait come il eft defire,” „ Be it 
* as it is deſired.“ If the King refuſes his aflent, it is thus ex- 
prefled ; ** Le Roy Faviſera, Ihe King will take advice upon it.“ 
When a bill of ſupply is paſſed, it is carried up to the Houle of 
Lords by the Speaker of the Houſe of Commons, and preſented by 
him to the King, whoſe aſſent by the clerk is thus expreſſed; Le 
& Roy remercie ſes loyal ſubjefts, accepte leur benevolence, & auſi le 
„ veut;” The King thanks his loyal ſubjects, accepts their bene- 
„ volence, and wills it ſo.” When an act of grace is paſted which 
originates in the crown, and to which, in its firſt ſtage, the royal aſſent 
is given, the clerk of parliament thus exprefſes the gratitude of the 
people; Les Prelats, Seigneurs, & Commons, en ce preſent par- 
«© liament aſſemblees, au nom de touts vous , auires ſubjets remercient 
tres humblement votre Majeſie, & prient d Dieu vous donner en 
& ſante bone vie & langue; that is to ſay, ** The Prelates, Lords, 
and Commons, in this prefent parliament aſſembled, in the 


„name of all your other ſubjects, humbly thank your Majeſty, 
1 | « and 
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„and pray God to give you health, wealth, and long 


« b-; | 
2. But the King may give his aſſent by commiſſion, without 

attending himſelf. This 1s done by letters patent, under the great 
ſeal, ſigned by him, and notified in his abſence to both Houſes af- 
ſembled in the Houle of Lords, by certain commiſſioners appointed 
for that purpoſe. A bill thus receiving the royal aſſent becomes a 
ſtatute or act of parliament, : 

V. The only thing further to be mentioned reſpecting the parlia- 
ment, is their manner of adjournment, prorogation, and diſſolution. 

Adjournment of parliament is a diſcontinuance of fitting from 
one day to another during the ſeiſion ; as from Friday to Tueſday, or 


during the Chriſtmas and Eaſter holidays, and is the act of each 


Houle itſelf : but they ſometimes adjourn at the pleaſure of the King, 
who otherwiſe, on a refuſal, could prorogue them: prorogation 
being a diſcontinuance of their fitting from one ſeſſions to another, 
dis an actof the crown, as adjournment is a diſcontinuance from 
one Cay to another, and is, as before obſerved, an act of either 
Houte., Prorogation puts an end to the ſeſſion, and then all bills 
begun and not completed, muſt, if wiſhed for, be reſumed anew 
in a ſubſequent ſeſſion; whereas, after adjournments, things are 
again taken up in the ſtate in which they were left before adjourn- 
ment. 

Prorogations are declared by the Lord Chancellor in the King's 
pretence, or by commiſſion from the crown, and ſometimes by pro- 
clamation. Both Houſes are prorogued at the fame time; but if 
actual rebellion or imminent danger of invaſion ſhould take place, 
during any adjournment or prorogation of parliament, the King can 


convene them atreſh by proclamation, with fourteen days notice. 


A diſſolution is the ending of any parliament, and may happen 
three ways: 1. By the will of the King declared in perſon or by 
repretentation ; it being a branch of the royal prerogative to put a 
period to its exiſteuce whenever he pleaſes ; for if parliaments could 
continue themſelves, they might exiſt for ever, and thus encroach 
too far on the exccutive power. 2. By the demiſe of the crown, 
that is, the death of the King. This being found inconvement, and 


dangerous, leſt the ſucceſſion ſhould be ditputed, it is now enacted, 
Es That 
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That on the death of the reigning prince, the parliament then in 
being ſhall continue for fix months after ſuch death, unleſs ſooner 
prorogued or diſſolved by the ſucceflor ; if at the King's death it be 
prorogued or adjourned, it ſhall aſſemble immediately; or, if there 
be no parliament then in being, the members of the laſt parliament 
ſhall aſſemble and fit again. 3. By length of time; for long par- 
laments might become corrupt. Befides, as the Houſe of Com- 
mous is formed by the people, a change of men may produce a 
change of meaſures, where former meaſures are diſapproved. The 
ſam- parliament, by the 6 W. & M. c. 2. could fit only three years, 
but to avoid the expence and trouble of frequent elections, by the 
1 Geo. I. ſt. 2. c. 38. thoſe three years are extended to ſeven. 


CH AP. m. 


OF THE KING, &c. 


BY the general confent of the people, the ſupreme executive power 
| is veſted in the crown, whether King or Queen, being a 
fingle perſon; the right then and authority of this power ſhall next 
be conſidered, and in the following order: 1. The title of the 
King; 2. His family; 3. His councils; 4. His duty; 5. His 
prerogative; and, 6. His revenue. 

I. The crown or right of ſucceſſion is, by conſtitutional cuſtom, 
hereditary; but the right of inheritance is ſubject, from time to 
time, to be changed or limited by act of parliament ; under which 
kmitations the crown {till continues hereditary. That is, it is de- 
{cendible to the next heir, male or female ; but this hereditary right 
implies not a divine indefeaſible right; it is unqueſtionably in the 
breaſt of the legiflature, King, Lords, and Commons, to defeat 
at any time this hereditary right, and, by particular entails and li- 
mitations, to exclude the immediate heir, and veſt the inheritance 
in any one elſe; but, however limited or transferred, it ſtill is de- 
ſcendible, and becomes hereditable in the wearer. Hence it 1s, that 
the King is ſaid never to die; but on the death of Henry or Wil- 
iam, the King ſurvives in the ſucceſſor. In ſhort, the crown be- 
comes, 
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comes abſolutely hereditary, unleſs by limitation it is otherwiſe re- 


gulated and determined, as in the preſent family; it being enacted, 
That on the excluſion of James II. and his fon, that the crown after 


the death of Mary, Anne, William III. and their iſſue, ſhould 
devolve to the princeſs Sophia of Hanover, youngeſt and only fur- 
viving daughter of the queen of Bohemia, and grand-daughter of 
James I. and the heirs of her body, being proteſtants and married to 
proteſtants. The preſent King however 1s truly deſcended from 
the ancient Saxon kings, as may be ſeen in the hiſtories of this 
country. 

An elective monarchy ſeems indeed beſt ſuited to the rational 
principles of a free government, as, were the electors to ſteer clear 
of faction, prejudice, and corruption, the beſt, the wiſeſt, and the 
braveſt man would be ever on the throne ; but in the preſent ſtate 
of human nature this cannot be expected: to prevent therefore na- 
tional quarrels, inteſtine wars, mifery, and bloodſhed, an heredi- 
tary ſucceſſion to the crown is eſtabliſhed in this and moſt other 
countries. 

II. We will next confider the royal family; the firſt and moſt 
conſiderable branch of which 1s the Queen. 

The queen regent is the reigning queen in default of male iſſue, 
and has the ſame powers, prerogatives, rights, &c. as if ſhe had 
been a king: but the queen conſort or the wife of the King has 
leſs powers, &c. ſhe has, however, many rang; ſuperior to 
other married women. 

The queen conſort is a public perſon, exempt and diſtinct from 
the King, and like a feme- ſole or unmarried woman, can, like them, 
purchaſe lands and convey them, make leaſes, &c. without the 
concurrence of her lord; ſhe can alſo take a grant from her huſband, 
which no other wife can; the can likewiſe ſue and be ſucd alone; 
ſhe has allo a ſeparate property in goods as well as lands, and can 
diſpoſe of them by will: in ſhort, in all legal proceedings ſhe is 
contidered as an unmarried woman: the hath alfo ſeparate courts 
and officers diſtin& from the King's, and her attorney and folicitor- 
general are in Weſtminſter-Hall entitled to a place within the bar, 
with the King's counſel, Ihe wiſdom of Common Law has 
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"eſtabliſhed this to prevent the King's being troubled with h his wife's 


— — 


ü—— —— — 


The « queen hath alſo many exemptions. She pays no toll, nor 


The perſon of the queen, though a ſubject, is equally protected 
by the law with that of the King. It is high treaſon to plot againſt 
her life; and it is alſo high treaſon to violate or defile the queen 
conſort, as well in the violator as in the queen herſelf, if conſent— 
ing ; and if a queen be tried, it muſt be by the peers of parlia- 
ment: but the caſe is different in the huſband of a queen regent, 
who, though her ſubject, and may commit treaſon againſt her, is 
not guilty of treaſon for conjugal infidelity. The reaſon ſeems to 
be, that where a queen conſort is unfaithful to the bed of her huſ- 
band, the heirs to the crown may be debaſed or baſtardiſed; which 
cannot happen from the infidelity of the huſband to a queen 

ent. 

A king's widow or a queen dowager, is entitled to moſt of the 


privileges the enjoyed as queen conſort, except that it is uot high 


treaſon, to. conſpire her death, or to violate her chaſtity, the ſucceſ- 
fion of the crown being not thereby endangered: yet ſtill, for the 
royal dignity, none can marry a queen dowager, without the king's 


conſent, under the penalty of forfeiting his lands and effects. But 
| ſhe, though a foreigner, after the king's death ſhall have dower, 


which no other foreigner has. If married to a ſubject, ſhe does not 
loſe her privileges as do dowager peerefles, when married to com- 
moners. 

The prince of Wales and his wife and the princeſs royal alſo have 
ſome peculiar privileges; it is high treaſon to conſpire the death of 
the former or violate the chaſtity of either of the latter. More re- 
gard is had to the princeſs royal than her ſiſters, ſhe being alone 
heritable to the crown, on failure of male iſſue. The heir ap- 
parent to the throne 1s generally made prince of Wales and earl of 
Cheſter, but being the king's eldeſt * he becomes duke of Corn- 


wall by inberitance. 
By 


e liable to be tried in a. court ; but in 2 ſhe is on the 
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By the royal family is underſtood the younger ſons and daughters 


of the king and other of the king's relations, not immediately in 
the line of ſucceſſion. Theſe have precedence: before all peers and 
officers of ſtate, whether eccleſiaſtical or temporal, but none ex- 
cept the children of the King have a right to fit at the fide of the 
cloth of ſtate in parliament. The education of the prefumptive 
heir to the crown is now held to be under the care of the King; 
and by a late act, 12 George III. c. 11, no deſcendant of the body 
of King George II. (except the iſſue of princeſſes married into fo- 
reign families) can marry without the King's conſent, unleſs they 
are twenty-five years old ; nor even then, without twelve months 
notice being given to the privy council, and if in the courſe of 
thoſe twelve months both Houſes of parliament expreſs their diſap- 
probation of the match. And a marriage otherwiſe entered into will 
be void, and the miniſter and all perſons * incur the penalties 


of a præmunire. 


III. The ſubject next in order is the councils of the King, thoſe 
councils which the law hath aſſigned him for the maintenance of 
his dignity, the exertion of his 8 and for aſſiſtance in 
the diſcharge of his duty. 

"The firſt. of theſe councils is the high court of parliament, of 
which we have already treated. The ſecond are the peers of the 
realm, who are counſellors of the crown by birth-right, and whom 
the King may convene for advice, either in time of parliament or 
not. Peers are entitled to an audience of the King, to lay before 
him with decency and reſpect, ſuch matters as they may conceive 
of importance to the public welfare. In matters of law the judges 
allo are a council; but the principal one is the privy council. 

The privy council in number are indefinite, and at the pleaſure 
of the King, who has the ſole nomination of them. They are 
made without either patent or grant, but muſt be natural-born ' 
ſubjects, and on taking the neceflary oaths they fit during the life 
of the King who nominates them, ſubje& however to removal at 
his diſcretion ; but to prevent inconveniencies, at the death of the 
King, the privy council, like the parliament, continue the fame 
for ſix months after the demiſe of the crown, unleſs diſſolved by the 


ſucceſſor. 
1 A privy 
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| A privy counſellor takes an oath on admiſſion, to adviſe the King 
[ without partiality, affection, or dread, to the beſt of his underſtand- 

| ing; to keep the King's counſel ſecret; to avoid corruption; to 

f aaſſiſt the execution of what is there reſolved; to withſtand all who 

| oppoſe it, and to obſerve, keep, and do all that a good counſellor 

| to his ſovereign ought to do. 2 is empowered to enquire into all 
offences againſt government, and commit the offenders to take their 
trial in ſome court of law. But under ſuch commitment the of- 
fender is entitled to his habeas corpus. | 

The privy council is a court of appeal in plantation and admi— 
ralty cauſes, which ariſe out of the juriſdiction of the kingdom; 
and in matters of lunacy and idiocy ; being a ſpecial branch of the 
royal prerogative. Should any queſtions ariſe between two pro- 
vinces in America or elſewhere, reſpecting their charters or the like, 
the King in council exerciſes original juriſdiction on the principle 
of feudal ſovereignty. And fo, ſhould an iſland or province be 
claimed by any one under any grant from former kings, its deter-. 
mination belongs of right to the King in council. The judicial 
authority of this tribunal is exerciſed in a committee of the whole 
body, who examine into the matter and make their report to his 
Majeſty in council, by whom judgment is given. 

The privileges of a privy counſellor are certain protections of his 
perſon. It 1s felony in any of the ſervants of the King's houſhold, 
3 Hen. VII. c. 14, to conſpire againſt his life ; and felony without 
clergy to unlawfully aſſault or attempt to kill a privy counſellor in 
the execution of his office; 9 Anne, c. 16. 

IV. Next for the duty of the King; this is principally to govern 
his people according to the laws of the kingdom, which are the birth- 
right of the people, and in conſideration of which his dignity and 

_ prerogative are eſtabliſhed; it being a maxim in law, that protec- 0 
tion and ſubjection are reciprocal. In his coronation oath, the Ki; I 
{wears ** ſolemnly to govern according to the ſtatutes in parlia- * 
„ ment agreed on, and the laws and cuſtoms of the ſame; to 
„ cauſe law and juſtice in mercy to be executed in all his judg- 
„ments; to maintain to the utmoſt of his power the laws of God, 
& the true profeſſion of the goſpel and the prot-ſtant reformed reli- 
gion eſtabliſhed by law; to preſerve unto the bithops and clergy 
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« of the realm, and to the church committed to their charge, all 
„ ſuch rights and privileges as by law do or ſhall appertain unto 
« them or any of them.” 

V. The fifth article to be conſidered 1s his prerogative, By Pre- 
rogative is underſtood, that pre- eminence which the King hath in 
right of the crown, over and above all other perſons, and out of the 
common courſe of law. 1 

Prerogatives arc either direct or incidental: direct, are thoſe in- 
herent in his political perſon, without reference to any other cir- 
cumſtance, ſuch as the right of ſending ambaſſadors, of creating 
peers, and of making war and peace. Incidental prerogatives have 
relation to ſomething elſe, and are only exceptions, in favour of the 
crown, to thoſe general laws eſtabliſhed for the good of the people: 
ſuch as, that the King ſhall pay no coſts ; that a debt to the crown 
ſhall take place of any debt to the ſubject; &c. Thete ſhall be 
explained hercafter. At preſent we will conſider the direct prero- 
gatives, which may be divided into three; ſuch as relate to the 
character of the King, to his authority, and his revenue. Theſe are 
requiſite to ſecure reverence to his perſon, obedience to his com- 
mands, and a proper ſupply to the expences of government ; with- 
cut which the executive power could not be ſupported in vigor and. 
independence. 177, then, for the prerogatives that reſpect the cha- 
racter of the King or his royal dignity. 

In all monarchies it is neceflary to diſtinguiſh the prince from 
his ſubjects, not only by outſide ſhow, but by aſcribing to him 
certain tranſcendent qualities inherent in him as a King, in order 
to create in the minds of ſubordinate perſons that awful reſpect, as 
may enable him the better to carry on the buſineſs of government for 
the general good. And, 

1. The law aſcribes to the King ſoverergnty or imperial dignity. 
He is declared by ſtatutes of Hen. VIII. to be the ſupreme head of the 
church and ſtate, to be inferior to no man upon earth, dependent 
on no man, accountable to no man. Hence it iS, that no ſuit or 
action can be brought againſt the King even in civil matters; be- 
cauſe no court can have juriſdiction over him: if any one has a de- 
mand on the King in point of property, he commonly petitions the 
court of Chancery, where his chancellor will adminiſter right as a. 

matter. 
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matter of grace, not of compulſion : hence it is alſo, that how- 
ever tyrannical and arbitrary may be the meaſures of the people, 
during any reign, by law the King's perſon is facred ; no juriſ- 


diction on earth having power to try him, much leſs to puniſh 
him: but as the King cannot well miſuſe his power without the 
advice of evil counſcllors or miniſters, theſe men may be impeach- 


ed, examined, and puniſhed. Was it unfortunately to happen that 


any future prince ſhould endeavour to ſubvert the conſtitution, and 
violate the fundamental laws, the prudence of the times muſt pro- 
vide new remedies upon ſuch emergencies. 

2. The law alſo aſcribes to the King in his political capacity 
abſolute perſectjan. It is an eſtabliſhed maxim that * the King can 
do no wrong.” Which implies two things: 1. That whatever miſ- 
conduct there is in public affairs, it muſt not be imputed to the 
King, nor is he perſonally anſwerable for it; and, 2. That his 
prerogative extends not to do any injury; being created for the 
good of the people, of courſe cannot be exerted to their prejudice, 
Nay, the law will not even admit that the King can even think 


wrong. Hence it is, that where any royal grant or privilege is 


made to one ſubject, prejudicial to another, or to the public in ge- 
neral, the law does not ſuppoſe that in ſuch grant the King meant 
wrong, or to act unwiſely; but declares the King to have been de- 
ceived into ſuch grant, and makes the grant void accordingly. 

But, notwithſtanding this ſuppoſed perfection, the conſtitution 
has allowed both Houſes of Parliament, and theſe only, to ſuppoſe 
the contrary, either having a right to remonſtrate and complain to 
the King, even of thoſe acts of royalty that are perſonally his own; 
ſuch as meſſages figned by himſelf, and ſpeeches from the throne ; 
yet to preſerve a reverence to the crown, ſuch meiſtages or ſpeeches 
are deemed to flow from the advice of adminiſtration. 


In further purſuit of this principle, it is held by law, that in the 


King can be no negligence, nor will any omiſſion or delay bar his 
right: he is ever 1uppoſed to be buſted for the public good, and 
therefore not always at leiſure to affert his right within the times 
Iimted to his ſubjeAs. In him there can be no corruption of 
blood; for ſhould at any time the heir to the crown be attainted of 
treaſon or felony, and he ſhould come to poſſoſſion of the crown, 

| | that 
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that very poſſeſſion would eradicate the attainder; as was the caſe 
of Hen. VII. Neither is the King ever conſidered as a minor, for 
his grants and aſſents are valid, though under the age of twenty-one : 
but by an a& made in the preſent reign, a regency 1s appointed by 
the King to take place as guardians to the crown, ſhould any of 
the preſent family come to the poſſeſſion of it before the age of 
eighteen. 

3. A third attribute aſcribed to the King is perpetuity. In his 
political capacity, the King can never die, for inſtantly on the 
death of the reiguing prince the crown or royal dignity is veſted in 


his heir, without any mnterreguum. Hence the death of the prince 
is called the demiſe or transfer of the crown. 


Secondly, Let us treat of the King's authority or power. 

The executive power of government is wiſely placed in a ſingle 
hand, for the ſake of unanimity, ſtrength, and diſpatch: if in 
many hands, it would be liable to caprice, to weakneſs, and delay. 
The King is therefore chief and ſole magiſtrate of the nation, 


every other acting under him by commiſſion and deputation. In 


the exerciſe of his lawful prerogative he is abſolute. He may re- 
ject any bill he pleaſes, make any treaty, create any peers, and 
pardon any offences, except ſuch where the conſtitution has inter- 
tered and limited the prerogative; but if the exertion of this prero- 


gative be extended to the injury or diſhonour of the nation, the 


parliament have a right, and will call his adviſers to account : . far 


though the King may enter into a treaty with. a foreign power that 


{hall bind this country; yet if ſuch treaty is judged deſtructive, im- 


peachments will reach thaſe miniſters by whoſe agency or advice it 


was concluded, 

The royal prerogative as we are now conſidering it, extends either 
to our, intercourſe with foreign nations, or the domeſtic government 
of our on. | 

As far as it reſpects foreign nations, the King is the repreſentative 


of his people; what is done by the royal authority is the act of the 


nation, and which the people undertake to ratify; what is done 


without the King's concurrence is not the act of the people at large, 


but the act of individuals; for ſhould the whole body of the people 


make war with a foreign power in league with the King, without the 
F 
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King's concurrence, ſuch war would be no breach of the league: and 
any ſubje ets committing acts of hoſtility on any nation in league with 
the King, is the higheſt offence againſt ſociety and the hw of nations, 
and 1s ſeverely puniſhable according to the circumſtances of the cafe. 

1. Sending ambafladors to foreign nations, and receiving ambaſſa- 
dors at his own court, is a power veſted folely in the King. 

As ſuch ambaſſadors repreſent the perſons of their repective ſo- 
vereigns, who owe no ſubjection to any laws but their own ; the 
actions of an ambaſſador are not ſubje& to the controul of the pri- 
vate law of the ſtate where he reſides. If he commits any crime, 
or makes an ill ufe of his character, he may be ſent home and ac- 
cuſed before his maſter, who is bound either to do juſtice upon him 
or ſtand forth the accomplice of his crimes. But if an ambaſſador 
conſpires the death of the King in whoſe country he is, he may be 
condemned and executed for it. 


In civil cauſes, by 7 Ann, c. 12. neither the ambaſſador, nor any 


of his domeſtics or train, can be proſecuted for any debt or contract 
in that kingdom where he is ſent to reſide, with the following ex- 
ceptions ; that no trader within the deſcription of the bankrupt laws, 
who fhall be in the fervice of any ambaſlador, ſhall be privileged or 
protected; nor ſhall any one be puniſhed for arreſting an ambaſſa- 
dor's ſervant, unleſs his name be regiſtred with the ſecretary of 
ſtate, and by him tranſmitted to the ſheriff of London and Middle- 
ſex. 
2. Making of treaties, leagues, and alliances with foreign powers 
is alſo veſted in the King, as was before obferved. And likewiſe, 
The ſole power of making war and peace; and that the war 
is not undertaken by private perſons, but is the act of the whole na- 
tion left to the will of the King, declaration of war uſually pre- 
cedes the commencement of hoſtilities : the ſame meaſures are taken 
in making of peace. But as the delay in making war may ſome- 
times be injurious to individuals who may have ſuffered by foreign 
depredations, our laws have in fome reſpects impowered the ſubject 
to impel the prerogative, by directing adminiſtration to iffue letters 
of repriſals upon due demand. The ſufferer muſt firſt apply to the 
Lord Privy Seal for letters of requeſt, that the offending party make 


ſatisfaction, which if not done in proper time, the Lord Chancellor 
iſſu 8 
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iſſues letters of marque under the great feal, empowering the ag- 
grieved party to attack and ſeize the property of the offending na- 
tion, without hazard of being condemned as a robber or a ptrate. 

4. Upon theſe grounds ſtands the prerogative of granting ſafe- 
conducts. Great tenderneſs is ſhewn by our laws, not only to 
foreigners wrecked on the coaſt, as we ſhall ſpeak of hercafter, but 
allo to the admiſſion of ſtrangers who come voluntarily ; but no 
ſubject of a nation at war with us, can by the law of nations come 
into the realm, nor paſs upon the ſeas, nor ſend his merchandize or 
property from place to place, without danger of being {cized by us, 
unleſs he has letters of ſafe- conduct, which mutt be granted under 
the King's ſeal and enrolled in chancery. But patiports figned by 
the King or licences from his ambaſiadors abroad are now held of 
equal validity. 

So far for the King's prerogative in matters of national inter- 
courſe with each other. In domeſtic matters, he has a FRERTY of 
other prerogatives, as, 

1. He is one part of the legiſlative power, and has the power of 
rejeCting ſuch bills in parliament as he judges improper to be paſſed : 
nor is the King bound by any act of parliament, unleſs he be par- 
ticularly named therein, except an act be made for the preſervation 
of public rights and ſuppreſſion of public wreugs, and does not in- 
terfere with the eſtabliſhed right of the crown; but though not 
named in any particular act, he may, if he pleaſes, take the benefit 
of ſuch act. 

2. The King is conſidered as the head of the army, and by ,1 3 
Car, II. c. 6. has the ſole power of raiſing and regulating fleets and 
armies, of which more by-and-by. This power extends alſo to 
forts and other ſtrong places within the realm, the erecting, man- 
ning, and governing which belongs to him. He is hikewite inveſted 
with the power of appointing ports and havens for perſons and mer- 


chandize ; of erecting beacons, light-houſes, and ſea- marks, which 


erections the Trinity Houſe is now authorized to make where ne- 
ceſſary, and if the owner of the land ſhall remove or deſtroy any 
ſteeple, tree, or other known ſca-mark, he lorfeits one hundred 
bounds, or is out- lawed. | 
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The King may alſo prohibit the exportation of arms or ammuni- 
tion out of this kingdom under divers penalties, and may confne 
his tubjects within the realm, or recall them when beyond the ſeas, 
on pain of fine and impriſonment when they return ; becauſe all men 
are W to defend the King and the nation. 3 
. The King is alſo conſidered as the diſtributor of juſtice and —_ 
the "tied preſerver of the peace. He therefore has the ſole right | 
of erecting courts of judicature. Hence it is, that all proceedings run 
in the King's name, paſs under his feal, and are executed by his 
officers. In very ancient times our Kings ſat as judges ; but for 
many ages they have delegated this power to others, who hold their 
commiſſions from the crown during their good behaviour, which 1s 4 
generally underftood for HE ; t Deo. Hire 23. 2 4 
In criminal proceedings, all offences are either againſt the King's 4 
peace or his crown and dignity, for the public being an inviſible JT 
body, and he their viſible repreſentative, - all affronts to that body 
are offences againſt him; he is therefore the proper perſon to proſe- 
cute; aud as he is to proſecute, ſo is he to pardon ; for it is rcaſon- 
able that he only who is injured ſhould have the power of forgive- 
neſs. He 1s always ſuppoſed to be prefent in his courts of law, 
hence it is, that the King can never be non- ſuited, a non-ſuit being : 
a deſertion of the caute by non-appearance of the plaintiff. AY 
From the ſame grounds that the King is the diſtributor of juſtice, F 
riſes his prerogative of iſſuing proclamations, which the King only 
has power to do. When ſuch proclamations tend to enforce the 
laws in being, they are binding on the ſubject, but not otherwiſe : 
for example; by the law, the King may forbid any of his ſubjects 
leaving the country ; a proclamation therefore, prohibiting this in 
general for three or four weeks, by laying an embargo on all ſhip- 
ping in time of war, will be as binding as an act of parliament, be- 
caufe founded on a law in being; but in time of peace an embargo 
on all veffels loaded with corn (though in time of dearth) being 
contrary to ſtatute, would not be binding. 

4. The King is alfo the parent or fountain of honour, office, and 
privileges. The law ſuppoſes that no one can be ſo good a judge 
of the abilities and merits of his ſervants as he who employs them, 
it has therefore, in confidence that he will beſtow no honours or dig- 

nities, 
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nities, but on ſuch as deferve them, entruſted him with the ſole 
power of conferring them. All degrees then of titles are by his im- 
mediate grant, either expreſſed in writing, by writs or letters pa- 
tent, as in the creation of peers or baronets ; or by corporeal inveſ- 
titure, as in conferring knighthood. 

All offices under the crown, carrying in the eye of the law an 
honour with them, implying a ſuperiority of parts and abilities in 
the perſons employed, the diipofal of ſuch offices is veſted in the 
King as the fountain of honour ; and as the King may create new 
titles, ſo may he new offices, with this reſtriction; that he cannot 
create offices with new tees annexcd, nor add new fees to old offices; 
for this would amount to a tax on the ſubject, which reſts only in 
parliament to grant. 

The ſame reaſons that allow the King to confer honours and 
offices, give him the power of conferring privileges, ſuch as grant- 
ing precedence to particular perſons, naturalizing foreigners, aud 
erecting corporations. 

5. The King 1s alſo conſidered as the arbiter of domeſtic com- 
merce : ſuch as having the power of eſtabliſhing markets and 
fairs, and ſpecifying their tolls; of regulating weights and mea- 
ſures; and of coining, and giving value and currency to, money: 
under which laſt head I ſhall obferve, that by ſtatute of 1 4 Geo. III. 
c. 42, it is enacted, "That no tender of payment in filver money 
« excecding 251. at a time, 1s a ſufficient tender in law for more 
<« than its value by weight at the rate of 5s. 2 d. an ounce.” With 
reſpect to the value coin is to paſs for, it muſt be aſcertained by 
proclamation: the King may alſo by proclamation make foreign 
coin current in this kingdom, declaring at what value it ſhall be 
taken in payments; but unleſs this value be rated in proportion to 
the intrinſic value of our own coin, it will require the conſent of 
parliament. 


6. The King is laſtly conſidered as the head of the church: and 


it is ſo ordained by 26 Hen. VIII. c. 1. 1 Eliz. c. 1. By virtue 
of this prerogative, he convenes, prorogues, reſtrains, and diſſolves 
the houſes of convocation, which are a parliament in miniature; the 


archbiſhop of Canterbury prefiding with regal ſtate, the upper houſe 


conſiſting of the biſhops, and repreſenting the Houle of Lords, the 
; 5 * lower 
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lower houſe, compoſed of repreſentatives choſen by the ſeveral arch- 
deaconrics and chapters, and reſembling the Houſe of Commons, 
with its knights and burgeſſes. 

As head of the church, ariſes the King's right of nomination to 
vacant bithoprics and other clerical preferments, and to him is the 
laſt appeal in chancery in all eccleſiaſtical cauſes, from the ſentence 
of each eccleſiaſtical judge: but of theſe more will be fard here- 
after. 

VI. The laſt thing to be treated of under the preſent head, 1s 
the revenue of the King, veſted by our conſtitution 1n his perſon, 
in order to maintain his power and ſupport his dignity; and this re— 
venue is of two kinds, rdinary aud extraordinary. The ordinary 
revenue is that which has ſubſiſted in the crown time immemoraal ; 
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or elſe has been granted by parliament in exchange for ſome here- 7 
ditary revenues as were found inconvenient to the public, = 
Parts of this ordinary revenue have been granted by different Y 
Kings to the public uſe, which has made the crown in ſome mea- Y 
ſure dependent on the people for its ſupport. | 
| 1. The firſt branch of this revenue is the cuſtody of the tem- 2 
poralties, or thoſe Jay lands and tenements which belong to the ſees : 
of biſhops. Theſe, on the vacancy of the ſee, are the property of 5 
the King, till a ſucceſſor is appointed; and the King may, by a - 
ſtatute in Edward IIId's reign, leafe the temporalties to tlie dean $ 


and chapter, reſerving to himſelf all advowſons, eſcheats, and the 
like ; but by cuſtomary indulgence this revenue 1s reduced to no- 
thing; for now, as ſoon as the new biſhop is confirmed, he receives 
from the King, on paying homage, the temporaltics of his ſee, un- 
touched. 


Ls 1 ; Out of every biſhoprick, the King 1s entitled to a corody, as 


SAY nn called, that is, he may ſend one of his chaplains to be main- 
aned by the biſhop, or have a penſion from him, till that biſhop 
promotes him to a benefice; a kind of acknowledgment to the 


— ning as founder of the ſee; but this cuſtom is fallen into 
eee 2 <p q 20 CREED "TE. 
Go 5 P41 z. The crown is alſo entitled to tithes ariſing in extra-parochial 
2 —— aces, which the King holds, as it were, in truſt to be afterwards 
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4. The King is further entitled to the firſt-fruits and tenths of 
all fpiritual preferments. Theſe firſt-fruits were the whole profits 
of the firſt year, according to a rate made in the 38th of Hen. III. 
and afterwards advanced in 1292, and were part of a papal uſurpa- 
tion over the clergy of this kingdom. The tenths were a tenth part 
of the annual income of each hving, by the fame valuation, 
claimed alſo by the holy ſee. In the reign of Hen. VIII. it was 
annexed to the crown, and that valuation made by which the clergy 
are now rated. All b-netices however under 50 l. clear yearly value 
are by ſtatutes of Queen Anne diſcharged of the payment of firſt- 
fruits and tenths, and what the crown receives, by her bounty, is 
veſted in truſtees for ever, as a perpetual fund for the augmenta- 
tion of poor livings. 

5. The fifth branch of the revenue conſiſts of the rent and pro- 
fits of the demcſne lands of the crown, that ſhare of land reſerved 
to the crown by the original diſtribution of landed property, or fuch 
as it acquired afterwards by forfeitures : theſe are divers manors and 
lordſhips, many of which have been fince granted away to private 
perſons ; but the parliament having interfered, the crown can now 
make grants or leafes only for three Jives or thirty-one years, ex- 
cept in houſes, which may be granted for fifty years; nor can the 
crown grant a reverſionary leaſe, during the exiſtence of the run- 
ning one, for a longer time than eleven years; ſo that at the expi- 
ration of ſuch crown leaſes, the public may reap ſome benefit. 

6. The King had alſo a revenue ariſing from military tenures, 
and from purveyance and pre-emption, which was a power of buy- 
ing up proviſions for his houſhold at one appointed valuation, in 
preference to others, and even without the owner's conſent; 
Charles II. reſigned theſe claims, for which the parliament ſet- 
tled on him and his ſucceflors fifteen pence a barrel on all beer 
and ale fold in the kingdom, and a proporttonable ſum on other 
liquors, as will be mentioned by-and-by. 

7. A ſeventh revenue arifing from wine licences was ſettled on 
the crown in the 12th of Charles II. but this was aboliſhed under 
George II. and 7o0o0ol. a year iſſuing out of the ſame duties was 

iven inſtead. 
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8. An eighth branch ariſes from certain fines impoſed upon of- 


fenders in the courts of juſtices, by forfeitures of recoguizances: 

fines upon defaulters, and from certain fees due to the crown in a 

varicty of legal matters; ſuch as putting the great ſeal to charters, 

writs, &c. but theſe have been almoſt all granted out to private 

perſons, or appropriated to particular uſcs, to that very little of 
them comes into the exchequer. By 1 Ann, ſtat. 2. c. 7. how- 

ever, no future grant can be made of them for any longer term than 

the life of the prince who grants them. 

9. A ninth is the royal right to whales and ſturgeon thrown on 
the ſhore or caught on the coaſt, in conſideration of the King's 
protecting the ſeas from pirates. 

10. Another is that of ſhipwrecks, founded on the ſame reaſons ; 
but as this would be plundering the diſtrefled, ſubſequent acts have 
enacted, That if a man, a dog, or a cat eſcape alive, the veſſel ſhall 
not be deemed a wreck. Nay if any one can prove a property in 
the goods driven on ſhore, they ſhall not be forfeited : the ſheriff 
of the county 1s to keep them a year and a day (if of a perithable 
nature to ſell them) and to reſtore the property to the right owner 
or his repreſentative claiming them within the ſaid time. And, 
from humanity to the owners, it is enacted by 12 Ann, ſtat. 2. 
c. 18. 4 Geo. I. c. 12. That all head officers and others of towns 1 
near the ſea, ſhall, on application, ſummon as many hands as are 1 
neceſſary, and ſend them to the relief of the veſſel, on pain of for- 
feiting 1001. for which aſſiſtance, ſalvage or recompence ſhall be 
paid by the owners, according to the aſſeſſment of three neighbour- 
ing juſtices. All perſons ſecreting goods from a wreck ſhall forfeit 
treble value; and if they wilfully do any act, hereby the ſhip is 
loſt or deſtroyed, they are guilty of felony, without benefit of clergy. 
Plundering any veſſel, either wrecked or in diſtreſs, whether any 
living creature be on board or not, or preventing the eſcape of any 
one endeavouring to fave his life, or wounding him with a deſign to 
deſtroy. him, or putting out falſe lights in order to bring any veſſel 
into dauger, are capital offences; and pilfering any goods caſt on 3 
ſhore is. petty larceny. 26 Geo. II. c. 19. '2 

11. The King has, in the eleventh place, a right to gold or 
ſilver mines, to furniſh himſelf with materials for coinage ; and by 


* ſtatute, 


| 
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ſtatute, if any quantity of gold or filver is mixed with the ore of 
any other mine, except it be tin ore in Devon and Cornwall, the 
King may have it on paying for the ore mixed as it 1s, a price 
ſtated in the acts, 1 W. & M. ſt. 1. c. 30. 5 W. & M. c. 6. by 
which means owners of mines do not loſe their property. 

12. For the ſame reaſon, the King is entitled to treaſure-trove, 
that is, to any money, coin, gold, ſilver, plate, or bullion found 
hidden in the earth or other private place, the owner of which is 
unknown. But if found in the ſea, or upon the ſurface of the 
earth, it is the property of the finders (the owner being ſuppoſed 
to have relinquiſhed his property 1n it) unleſs the owner proves that 
the loſs was by accident. 

13. Waifs, or goods ſtolen and thrown away by the thief in the 
night, for fear of being detected, are alſo given to the King as a 
puniſhment to the owner for not purſuing the felon ; but if the 
owner do his beſt to apprehend him, or procure evidence to con- 


vict him, he is entitled to his goods again. Nor do they belong to 


the King, unleſs ſeized by ſome one for him, before the owner 
ſcizes them. Goods hidden by a thief, or depoſited in any place, 
are {till the property of the owner; the King only claiming ſuch 
as are thrown away. For the encouragement of trade, the goods 
of a foreign merchant in the ſame predicament are not liable to the 
King's claims, he being ſuppoſed alſo to be a ſtranger to our laws, 
which enjoins a purſuit of the felon. 

14. Eſtrays, or ſtrayed cattle, were alſo the property of the 
King, I mean animals whoſe owner is not known, and which are 
found wandering in any manor or lordſhip: but by ſpecial grant 
from the crown they now moſt commonly belong to the lord of the 
manor ; but to be the property of the lord, they muſt be proclaimed 
in the church and two market towns next adjoining to the place 
where they are found, and ſhould they not be claimed within a year 
and a day after ſuch proclamation, they belong to the King or 
his grantees. If claimed by the owner within the time, he muſt 
pay the charges of finding, Keeping, and proclaiming them. Swans 
may be eſtrays, but no other fowl. Hence the ſwan 1s. called a 


royal fowl. 
G 15. The 
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15. The next branch of the King's revenue ariſes from forfeitures 
of lands and goods for offences, that 1s, property confiſcated. 


A deodand is another kind of forfeiture ariſing from the misfortune 


of the owner rather than his crime, and 1s that perfonal property, 
whatever it be, which occaſions the death of a rational creature. 'This 
forfeiture was formerly applied as an expiation, to pay for males 
for the ſoul of the perſon killed, but 1s now given to the King for 
pious uſes, and 1s diſtributed in alms by his almoner. If an adult 
perſon falls from a thing not in motion, as a cart or horſe ſtanding 
ſtill, the cart or horſe is forfeited ; but not fo, if the perſon killed 
be an infant, the law ſuppoſing a child free from actual fin, not in 
want of maſſes to be ſaid for its ſoul : but if a horſe, an ox, or 
other animal kill either an infant or an adult; or if a cart run over 
him, they are in either caſe forfeited, rather as a puniſhment for the 
negligence of the driver. Where a thing not in motion occaſions 


a man's death, that part only is forfeited which is the immediate 


cauſe, as the wheel only of a cart on which, ſuppoſe, the perſon 
was climbing; but if the thing be in motion, not only that part 
which gives the wound (the wheel, for example, that runs over the 
body) but all that moves with it and helps to increaſe the wound 
is forfeited ; the cart and loading, for inſtance, which increaſe the 
preſſure of the wheel. It matters not whether the owner was con- 
cerned in the accident or not; for if one man ſhoot another with 
my gun, the gun is forfeited as an accurſed thing. No deodand is 
due unleſs preſented and found by the grand jury, nor for any ac- 
cident at ſea, that being out of the juriſdiction of the Common 


Law; but it is faid that a ſhip, by a fall from which a man is 


drowned in freſh water (but not the lading) is forfeited. 1 Haw. 66. 


Juries have, however, of late taken on themſelves to mitigate theſe 
forfeitures, by finding only ſome trifle, or ſome part of an entire 


thing, to have cauſed the death ; and the court of King's Bench has 
generally refuſed to interfere, on behalf of the lord of the manor, (to 
whom theſe are chiefly granted by the King) to affiſt a claim in its 
nature ſo odious. | 

16. A ſixteenth branch ariſes from eſcheats of lands, owing to a 


defect of inheritance, that is, where there is no heir to the eſtate, it 
falls 
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falls to the King, the original proprietor of all the lands in the 
kingdom. | | 

17. The laſt branch conſiſts in the cuſtody of idiots, or thoſe 
born without the uſe of reaſon. The care of theſe unhappy perſons 
and their eſtates, is given to the King as the general conſervator of 
his people, to prevent a waſte of the eſtate, to the injury of the 
next heir. This branch of the revenue has been long conſidered as 
a hardſhip on private families ; but as the King cannot take the 
eſtate, till a jury of twelve men has found the owner an idiot from 
his birth, it ſeldom happens, that they conſider him as ſuch, but 
nan compos mentis from ſome particular time, which in law operates 
very differently. | | 

A perſon is never deemed an idiot, that hath any ghmmerings 
of reaſon, that can tell his parents, his age, or the like. But a 
man born deaf, dumb, and blind 1s confidered as an idiot, wanting 
thoſe ſenſes that furniſh the mind with ideas. 

A lunatic or one non compos mentis, is one who has loſt his un- 
derſtanding by diſeaſe or ſome other accident; or who has had the | 


misfortune to loſe his ſight, his hearing, and his ſpeech, or indecd 


ſuch as the court of Chancery deems incapable of managing his own 

affairs. To thoſe the King is guardian, and under him the Lord 

Chancellor. On an application to him for à commiſſion of lunacy 

againſt any perſon, a writ is iſſued out to inquire into the ſtate of 
the party's mind, and if he be found n compos, the care of his 

perſon is uſually committed to ſome friend, with a ſuitable allow-- 
ance for his maintenance, and the care and management of the 
eſtate to the next heir, accountable however to the court of Chan- 

cery. The next heir is entruſted with the eftate, from a ſuppoſition, 

that, for his own intereſt, he will manage it beſt ; but not with the 

perſon of the lunatic, he being intereſted in his death. 

I have now run through the particular branches of the King's 
ordinary revenue, which was formerly very large, and capable of 
enormous extent; for, ſince the Conqueſt, moſt of the lands in this 
kingdom have fallen to the crown by eſcheat, forfeiture, or other- 
wile ; but fortunately for public liberty this hereditary landed pro- 
perty, through a feries of impolitic conduct, is come to nothing, 
and the occaſional profits of the other branches are alfo nearly all 

G 2 alienated 
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alienated from the crown. To ſupply the deficiencies of which we 
are obliged to have recourſe to new methods of raifing money, in 
which methods the King's extraordinary revenue conſiſts. "Theſe 
extraordinaries are called aids, ſubſidies, and ſupplics, and are granted 
by the Commons of Great Britain in parliament ; who, when they 
have voted the King a ſupply, and the particular ſum, refolve them- 
ſelves into a committee of ways and means, to ſcttle the method of 
raiſing ſuch ſupply. In this committee any member (though it is 
chiefly the province of the chancellor of the Exchequer) - may pro- 
poſe the tax ; and a reſolution of this committee, when approved and 
ratified by a vote of the Houſe, is eſteemed final and concluſive, 

Taxes are either annual or perpetual. The annual taxes are thoſe 
upon land and malt. | 

1. The land-tax is a payment of one, two, three, or four ſhil- 
lings in the pound, according to the annual amount of eſtates, 
and every ſhilling in the pound produces 500,0001. The method 
of raiſing it is, by charging a particular ſum upon each county, ac- 
cording to a valuation given in, in 1692, when it was firſt ſettled ; 
and this ſum is aſſeſſed by commiſſioners appointed in the act, being 
the principal landholders of the county and their officers. The land 
in ſome counties having been more improved than in others, that 1s, 
the rents more increaſed, it unfortunately happens that ſome coun- 
ties pay but ſix- pence in the pound, while others pay four ſhillings ; 
a freſh valuation of eſtates ought therefore to be made, that the 
land-tax may be equal throughout the kingdom. Perſonal eſtates, as 
well as real, are liable to this tax. And by the act of union, when 
the land-tax in England amounts to 2,000,0001. which is when 
it is at four ſhillings in the pound, Scotland is to raiſe 48,000 l. 

2. The other annual tax is that on malt, which by a duty of 
ſix- pence per buſhel, and a proportionable ſum on cyder and perry, 
which might otherwiſe leflen the conſumption of malt, raiſes 
750,000]. An additional duty of nine pence per buſhel has been 
laid on ſince. This tax is under the management of the commiſ- 
ſioners of the exciſe. 

The perpetual taxes are, 

7. The cuſtoms, or certain duties or tribute paid on the expor- 


tation or importation of merchandize, unleſs where, for particular 
advantages, 
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advantages, certain national rewards, bounties, or drawbacks are 
allowed for particular exports or imports. Foreigners pay a larger 
proportion than natural-born ſubjects, to be exempted from vl. ich 
is chiefly owing thoſe frequent applications to parhament for acts of 
naturalization. Theſe duties are under the commiſſioners of the 
cuſtoms. | 
2. The ſecond is the exciſe duty, in its nature directly oppoſite 
to the cuſtoms, it being an inland tax paid chiefly in the laſt {tage 
before the conſumption. The tax was firſt levied on beer, ale, 
cyder, and perry, ſince which 1t is levied on a variety of other ar- 
ticles, v/z. ſpirits, printed ſilks and linens, ſtarch and hair powder, 
gold and filver wire, carriages, things ſold by auction, and travel- 
ing in poſt-chaiſes. To theſe we may add, coffee, tea, chocolate, 
and cocoa paſte, all made wines, paper and paſteboard, malt, vine- 
gar, and glaſs, hops, candles and ſoap, malt liquors, cyder and 
perry, leather and ſkins. Theſe are all under the controul of the 
commiſſioners of exciſe. | 
A third branch of the King's extraordinary revenue, is a tax 


of four ſhillings and two pence on a buſhel of ſalt, and conducted 


by commiſſioners of its own. 

4. A fourth branch is the money charged for the delivery of 
poſt letters, under the management of two poſt-maſters. 

5. A fifth branch conſiſts of the ſtamp- duties, under the govern- 
ment of certain diſtinct commiſſioners. It is a tax on all parch- 
ment and paper, whereon any legal proceedings or private inſtru- 
ments of almoſt any kind are written; and alſo upon wine licences, 
almanacks, news-papers, advertiſements, pamphlets containing lets 
than fix ſheets of paper, cards, and dice, Theſe duties vary, ac- 
cording to the thing ſtamped, from one penny to ten pounds. 
Though this is a tax heavily felt, it is of ſervice to the public, by 
authenticating deeds, which cannot be ſo eafily counterfeited ; the 
ſtamps being often varied, and having marks S only to the 
ſtamp office. 

6. Another branch is the duty on houſes and windows, a tax 
levied, though in a different way, as early as the Conqueſt. The 
duty now 1s three ſhilliugs on every houſe (except cottages) and a 


tax on all windows in ſuch houſes, exceeding fix ; and power is 
given 


54 TAE RIGHTS oF PERSONS. Book I. 


given to ſurveyors to inſpect the outſide of houſes, and paſs through 
any honſe or court- yard twice a year for the purpoje. This branch 
is conducted by the commiſhoners of the land- tax. 

7. Another is a tax of one guinea yearly on every man ſervant 
in livery, and two guineas on ſervants out of livery, except ſuch as 
are employed in hutbandry, trade, or manufactures. This duty is 
of very late date, and 1s under the regulation allo of the commiſſioners 
of the land and window tax. 

8. An eighth branch ariſes from licences to one thouſand hack- 
ney coaches, and four hundred chairs, and is under diſtinct com- 
miſſioners of its own. 

9. The laſt branch is a duty of ohe ſhilling in the pound over 
and above all other duties, on all ſalaries, fees, and perquiſites of 
offices and penſions payable by the crown, under the direction of the 
commiſſioners of the land-tax.. | 

The neat produce of theſe nine branches amounts annually to 
about ten millions, clear of all expence, which is chiefly appro- 
priated to pay the intereſt of the national debt. 

This debt has from time to time accumulated ſince the Revolagi). 
tion, from the great expences the nation has been put to, more than 
its revenues could diſcharge, in maintaining long wars; ſecuring 
the Dutch ; reducing the French monarchy ; ſettling the Spaniſh 
ſucceſſion; ſupporting the houſe of Auſtria ; defending the liberties 
of the Germanic body, and other purpoſes. Hence the legiſlative 
power were obliged to borrow large ſums of money upon the faith 
of the nation, for which they now pay intereſt : but the principal 
of which there 1s little expectation of ever paying oft, it amounting 
to upwards of 200 millions, the annual yearly intereſt of which, 


with the charges of management, is upwards of ſix millions, and 


although the taxes raiſed to ſupport this yearly expence are very 
uncertain, depending upon contingences, ſuch as exports, imports, 
and home conſumptions, they have always been conſiderably more 
than ſufficient to antwer the charge upon them. The turplus is 
called the fnking fund, being deſigned to tink or leſſon the national 
debt, by pay ing off, from time to time, ſuch portions of it as this 
fund is capable of doing, and 1s at the diſpoſal of parhament. 
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3 Beſides the intereſt of the national debt, a clear annuity of 
900,000l. is appropriated to the purpoſes of the civil liſt, that is, 
to ſupport the King and his houſhold. The King's hereditary re- 
venues having in the laſt reign amounted annually to near a million, 
and his Majeſty having voluntarily propoſed to accept an annuity 
of 8oo, ooo l. in licu of them; to raiſe this ſum therefore the funds 
ſtand charged with the amount; but 800,0001. being found not 
ſufficient, it was in 1777 encreaſed to 900,0001. The public how- 
ever is ſtill a gainer, by this meaſure, of near 100,0001. a year. 

1 Thus have we ſcen, in a regular ſeries, the prerogatives of the 
King, and Ins revenue both ordinary and extraordinary; which 
chalks out the great outlines of one branch of the ſtate, the ſu- 
preme executive magiſtrate, whoſe power, by the by, ſtand; much 
more reſtrained and limited than it did in the reign of James J. for 


Y under Charles I. the courts of High Commiſſion and Star Chamber 

3 were aboliſhed ; martial law was diſclaimed, and alſo the power of 

9 levying taxes on the ſubject without the conſent of parliament. The A 

3 foreſt laws have been in diſuſe for more than a century paſt. Under | 

3 Charles II. military tenures, purveyance, and pre-emptions, oppreſ- | 

J ſions on the people, were given up; the habeas corpus act eſtablithed 

1 and the duration of parliaments ſhortened. And ſince the Revolu- 

4 tion, our liberties have been further confirmed by the bill of rights 

and act of ſettlement, by the excluſion of certain officers from the 

3 Houſe of Commons, by making the judges independent and reſtrain- 

5 ing the King's pardon from obſtructing parliamentary impeachments. I 

3 But, then on the other hand, the national debt and great increaſe 

2 of taxes have thrown an additional weight of power into the hands 

; of the crown; the collection and management of fo vaſt a retenue 

g having given riſe to ſuch a multitude of new officers created and 8 ; 

3 removable by the King, without any reaſons aſſigned, as extend his 

l influence to the remoteſt parts of the country. To this may be R 

4 added, the frequent opportunities of conferring benefits, by pre- — 

5 ference in loans, ſubſcriptions, contracts, and other money tranſ- 

: | actions; and alſo the officers of the army, navy, forts, &c. all D 
which put together, and moſt of which being new, fince the Revo- 3 
lution in 1688, will amply atone for any loſs of external prero- 4 | 
* CHAP. ; 

» 7 | — * : 
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CAP. I; 


OF SUBORDINATE MAGISTRATES: 


AVING conſidered the ſupreme legiſlative power, and the 

great executive magiſtrate, the King, we come now to ſubor- 

dinate magiſtrates ; I mean ſuch as have juriſdiction and authority 

in different parts of the kingdom, vi. ſheriffs, coroners, juſtices of 

the . conſtables, ſurveyors of highways, and overſeers of the 
r: and firſt, for the ſheriff, 

. The ſheriff is an officer of great antiquity in this kingdom, 

2 2 2 4 was formerly choſen by the inhabitants of the county, as thoſe 

ä = of Middleſex are by the city. In ſome they were hereditary, as at 

| eſent in Weſtmoreland ; but the cuſtom now is, that all thc 

bong Hons Pere bs e. and other great officers meet in the exchequer chamber on 

Ae morrow of St. Martin, and propoſe three perſons to the King, 

— * — of whom he afterwards appoints to be ſheriff. They are to con- 

| *Tinue in office only one year; the King's writ runs durante bene 

ito, during the King's pleaſure. Therefore, till a new ſheriff be 

a appointed, the office of the old one does not ceaſe, but with his own 

cath, or that of the King; in which laſt caſe, by 1 Ann, ſtat. 1. 


ET ; 
c. 8. all officers appointed by the preceding King hold their offices 
— ide iir months after his death, unleſs removed by his ſucceſſor. By 


2 2 ichard II. c. 11. alſo, no man, who has ſerved the office for 
| year, Can be compelled to ſerve again within three years 


Ge = The ſheriff is, in his official character, a judge, a keeper of the 
2 2 a miniſterial officer of the upper courts of juſtice, and the 


ailiff. 
0 à judge, he hears and determines, in his county court, all 


2 — cauſes of forty ſhilluigs value and under; he has allo a judicial 
Rs 7 in other civil caſes. He decides elections of knights of the 
ſhire (ſubject to the controul of the Houſe of Commons) of coroners 


And verderors ; he judges of the qualifications of voters, and returns 
ch knights as h PE properly elected. 


2 


4 . 


1 "Wh 
3 


1 
Y 
NY 

bo 
9 


* 
— 
A 
it 
1 
A 
2 
«# 33 
5 
3 | 
bY 
„ 
5 415 
1 
A Fi 
* 3 
9 
by 
= 1 be, 
1% 

y 3s 
6 
[3 
-H 

9 8 
4 
1 
9 

* 


[+ 


LY - 


IO 


n n 3 Rs c ES REG =: 2 : 
1 r DER IONS AA I Eee 


e 
A 
NSN 2 7 


9 ORDER 
5 8 


PIO 


* > 
” , 
v3 
Gt 
3 
Ly 
oy 
RE 
1 
* 
3 
e 
ber 
50 
\ 


= 
N * 
= 
Ne 

8 
WE: 
"3% 
_ 
x 
* 
1 
— "= 
"= 
"M0 
"= 
«7 
zi 

EY. 
E 
IB 
5 1 
o 15 
BT... 
_ 
58 
IM 
2 
= 
0 

4 

1 
"3 
£2 


2 5 


Book I, Tur RIGHTS or PERSONS. 57 


As keeper of the peace, during his office, he bears the firſt rank 
in the county, ſuperior to any nobleman therein. He may appre- 
hend and commit to priſon all perſons breaking the peace or at- 
tempting it, and may bind any one over to keep it. He is bound to 
purſue, apprehend, and commit all felons and other criminals : he 
is alſo, in invaſions, to defend his county againſt the enemy, and 
for this purpoſe he may raiſe the poſſe comitatus, that is, he may 
command the people of his county to attend him; and every per- 
ſon above fifteen years of age and under the degree of a peer, 1s 
bound to obey his ſummons, on pain of fine and impriſoument; 
but by the expreſs directions of Magna Charta, he cannot try any 
criminal offence, nor can he, during his office, act as a juſtice of 
the peace. 

As a miniſterial officer of the upper courts of juſtice, he 1s bound 
to execute all their proceſſes. In civil cauſes, he, or his ſubſti- 
tutes, ſerves the writ, arreſts, and takes bail, ſummons and returns 
the jury, and ſees the judgment of the court carried into execution, 


In matters criminal, he alſo arreſts and impriſons, returns the jury, 


has cuſtody of the criminal, and executes the ſentence of the court, 
even in caſes of death. 

As king's bailiff, he is to preſerve the King's rights within his 
county; to ſeize to the King's uſe all lands devolved to the crown 
by attainder or eſcheat ; levy all fines and forfeitures ; ſeize and 
keep all waifs, eſtrays, wrecks, and the like, unleſs granted to 
ſome private perſons ; and if commanded by proceſs from the Ex- 
chequer, muſt collect alſo the King's rents within his county. 

For the execution of theſe various offices, he has under him 
many inferior officers ; an under-ſheriff, bailiffs, and gaolers, who 
are bound not to purchaſe, ſell, nor farm their offices, on pain of 
forfeiting 5001. 

It is the buſineſs of the under-ſheriff to perform all the duties of 
the office of ſheriff, a very few only excepted, where the perſonal 
preſence of the high-ſheriff is requiſite : but, by 23 Hen. VI. c. 8. 
no under-ſheriff ſhall continue in his office above one year, on pain 
of forfeiting 200l. and by 1 Hen. V. c. 4. no under- ſheriff or ſhe- 
riff's officer ſhall practiſe as an attorney, during his continuance in 
office. But theſe regulations are evaded by practiſing in the names 

| H of 


P 
' 1 
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of other attoraies, or by puttnig in ſham deputies, as nominal 


under-ſherifts. 
Bailiffs, are either bailifts of hundreds or Locket bailiffs. Bailiffs 


of hundreds are appointed by the ſheriff over certain diſtricts called 


hundreds ; to colle& fines, ſummon juries, attend the judges and 
juſtices at aſſizes and quarter-ſeflions, and ſerve writs and proceſs in 
the ſeveral hundreds; but as theſe, for the moſt part, are plain, art- 
leſs men and not ſufficiently (killed 3 in ſerving writs and executions, 
ſpecial bailiffs are uſually joined with them, men who from low 
cunning and dexterity are better adapted to this part of their offices ; 
but the ſheriff being reſponſible for their ue they generally 
give ſecurity for their truſt, 

Sheriffs are alſo anſwerable for the conduct of gaolers, who are 
likewiſe their ſervants. The gaoler's buſineſs is to keep in ſafety 
all who are committed to his cuſtody, and if he ſuffers any ſuch to 
eſcape, if it be a criminal matter, the ſheriff ſhall anſwer to the 


King ; if a civil, to the party injured. For this reaſon the ſheriff 


is always choſen from men of property, that he may be able to 
make ſatisfaction. The ill conduct of gaolers and bailiffs towards 
their priſoners are guarded againſt by 32 Geo. II. c. 28. and pro- 
viſions are made by 14 Geo. III. c. 59. for preventing the gaol 
diſtemper. To leflen the great expence which cuſtom had intro- 
duced in ſerving the office of ſheriff, it is enacted by 13 and 14 
Car. II. c. 21. That, except in London, Weſtmorland, and 
towns which are counties of themſelves, no ſheriff ſhall keep any 
table at the aſſizes, but for his own family, nor give any preſents to 
judges or their ſervants, nor have more than forty men in livery; 
but for ſafety and decency, he muſt not have leſs than twenty in 
England, and twelve in Wales, on pain of 3 two hundred 
pounds. 

2. The coroner is alſo an officer of equal antiquity with. the 
ſheriff, and derives his name from having to do chiefly in pleas of the 
crown. The chief juſtice of the King's Bench is the firſt coroner, 
and may, if he pleaſes, execute the office of one in any part of the 
realm. In every county of England there are coroners, more or leſs, 
uſually four, but ſometimes fix, and ſometimes fewer, 
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He is choſen by the frecholders in the county court; having 
been originally appointed with the ſheriff by the people, to preſerve 
the peace, when earls gave up the wardſhips of counties. It was 
formerly a high office, none being appointed but men of property, 
who never were paid for their attendance ; it is now got ſuto low 
hands, men who tolicit the office for the ſake of the perquiſites. 
The coroner is choten for lite, but may be removed on b-ing made 
ſheriff or verderor, which offices are incompatible with the other: 
infirmities, ſickneſs, want of ſufficient eſtate, living in an incon- 
venient part of the county, extortion, neglect, and miſb-haviour, 
are all cauſes of removal; and by 3 Edw. I. c. 9. If he conceals a 
felony, not doing his duty, through favour to the miſdoers, he ſhall 
be impriſoned a year, and be fined at the King's pleaſure. 

The office of a coroner is, to enquire into the manner of the death 
of any one who 1s killed, dies ſuddenly, or in prifon ; but this 
mult be on an inſpection of the body. For if the body be not 
found, the coroner cannot fit, He muſt fit alſo in the very place 
where the death happened; and his enquiry is made by a jury from 
any of the neighbouring towns over whom he preſides. If by this 
inqueſt any is found guilty of murder, he is to commit the offender 
to priſon for the trial, and alſo to make enquiry concerning his 


lands, goods, and chattels, which are forfeited thereby : but whe- 


ther the killing be murder or not, he muſt enquire whether any 


deodand 1s due to the King or lord of the manor, and muſt certify 
the whole of the buſineſs to the court of King's Bench, or the next 
aſſizes. It is part of his office alſo to examine into ſhipwrecks, 
and certify whether it be a wreck or not, and who is in poflcflion 
of the goods: allo in treaſure-trove, who is the finder, and Whether 


any be ſuſpected of having found a treaſure and concealed it ; for 


which the concealer may be held to bail, even upon ſuſpicion, If 


the ſheriff be ſuſpected of partiality, or be of kin to either plaintiff 
or defendant in any ſuit, proceſs muſt be awarded to the coroner to 


ſerve the King's writs, inſtead of the ſheriff. 
. The next order of ſubordinate magiſtrates are juſtices of the 


peace; the chief of whom is the Cy/os Rotulorum or keeper of the 


county records. The lord chancellor or Keeper, the lord trea- 


ſurer, the lord high ſteward, the lord mareſchal, and lord high 
2 conſtable 


being, as was obſerved before, appointed ſheriff or coroner. 
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conſtable (when ſuch officers are in being) and the Judges of the 
court of King's Bench, by virtue of their offices, and the maſter of 
the Rolls, by cuſtom, are general conſervators of the peace throughout 
the kingdom, and may commit or bind over all breakers of it: ſo 
may the ſheriff and coroner within their own county. Conſtables, 
tithingmen, and the like may apprehend and alſo commit all diſturbers 
of the peace within their own diſtricts, till they give ſecurity to 


keep it. 


Theſe juſtices are nominated by the Lord Chancellor, or by the 
lord heutenants of the ſeveral counties, and are appointed by the 
King's ſpecial commiſſion, under the great feal. They are jointly 


and ſeverally empowered to keep the peace; and any two or more 
may examine into and determine felonies and other miſdemeſnors: 


in which number one muſt be of the Quorum, that 1s, one who 


has a particular commiſſion, which running thus, rum aliguem 


veſtrum, A. B. C. D. &c. unum ęſſe volumus, has occaſioned ſuch 
magiſtrates to be called of the Quorum.” Formerly, only a few 
ſelect juſtices were of the. Quorum, men eminent for their ſkill; but 
the practice now is to advance them all to that dignity, except ſome 
one inconfiderable perſon, for the fake of propriety. Juſtices de- 
ſigning to act, ſue out a writ of dedimus poteftatem from the clerk 
of the crown in Chancery, authorizing certain perſons to admi- 
niſter the oath to them ; after which they are at liberty to act. The 
qualification for a juſtice of the peace is one hundred pounds a year, 
clear of all deductions, of which he muſt make oath; and if he acts 
without ſuch qualification, he forfeits one hundred pounds. No 
practiſing attorney, ſolicitor, or proctor, is capable of acting as a 
Juſtice of the peace. 

| Juſtices are removeable at the King's ſes, and their office 1s 
determinable in fix months after the death of the reigning prince : 
but ſhould they be re-appointed by the ſucceſſor, they are not 
obliged to take out a freſh dedimus, nor ſwear to their qualifications 


anew ; nor are they bound to take the oaths more than once in the 


ſame reign. Their power alſo may be ſuſpended by a writ of /u- 
ferſedras. A new commiſſion alſo diſcharges all the former juſtices 
that are not named therein: they alſo loſe their power of acting on 
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The power of a magiſtrate is very extenſive, and enereaſes an- 
nually, as the {cvcral new ſtatutes create objects of his juriſdiction, 
Indeed ſo great is the variety of his buſineſs, that few gentlemen 
care to undertake the office, and fewer underſtand it. The public 
are ſo much indebted to thoſe who do, that ſhould a well-meaning 
magiſtrate commit an error in his practice, great lenity is ſhewn 
him in the courts of juſtice, and there are many ſtatutes made to 
protect him in the diſcharge of his office. Among other privileges, 
no juſtice can be ſued for any overſights without notice firſt given 
him; and all ſuits begun, end, on tender being made of ſufficient 
amends ; but on the other hand, any tyrannical or malicious abuſe 
of his authority, is puniſhed ſeverely; and all perſons recovering a 
verdict againſt a magiſtrate are entitled to double coſts. 

4. Next, for ſome officers of lower rank, and firſt, of the con- 
ſtable. As low an office as that of the conſtable may be ſuppoſed, 
it was at firſt drawn from the office of Lord High Conſtable, which 
was to regulate all matters of chivalry, tilts, tournaments, and 
feats of arms, which were performed on horſeback | 

There are high conſtables and petty conſtables. The former are 
appointed at the court-leets of the franchiſe or the hundred over 
which they preſide, or by the juſtices at their quarter ſeſſions; and 
are removeable by the ſame authority. Petty conſtables are inferior 
officers in every town and pariſh, and ſubordinate to the high con- 
ſtable of the hundred. They are all choſen by the jury at the 
court-leet; or if no court-leet be held, are appointed by two 
Juſtices. 

The duty of a conſtable, either high or petty, is to keep the 
peace; and for this purpoſe he has power to arreſt, impriſon, break 
open houſes, and the like. He may appoint watchmen at his diſ- 
cretion ; regulated by the cuſtom of the place, who, being his de- 
puties, are armed with his power. He has alſo a variety of leſſer 
duties. 

5. Let us next conſider the ſurveyors of the highways. In com- 
mon right, every pariſh is bound to keep the high roads, that go 
through it, in repair, unleſs they belong by tenure or otherwiſe to 
ſome private perſons. Pariſhes neglecting ſuch repairs may be indicted 
for their neglect ; and that ſome perſons might ſee this buſineſs done, 

8 ſurveyors 


62 Tue RIGHTS on PERSONS. Book l. 


furveyors are appointed by 2 & 3 Phil. & M. c. 8. in every pariſh, 


choſen by two neighbouring jaſtices from the ſubſtantial inha- 
bitants. 

Their duty is to carry into execution a variety of ſtatutes made for 
the r pairs of the public highways, leading from one town to another, 
which tor convenience are now thrown into one ſtatute, 13 Geo. III. 
c. 78. amended by 1 4 Geo. III. c. 14. This empowers them to re- 
move all annoyances, or give notice to the owner to remove them, 
who is liable to- penalties on non- compliance: to call together the 
inhabitants and occupiers of lands, &c. within the parith, fix days 
in every year, to aſſiſt in mending the roads: all perſons keeping 
draughts (of three horſes or oxen) or occupying lands, being obliged 


to ſend a team, for every draught they keep, and for every fifty 


pounds a year they occupy; perſons keeping lets than a draught, 
or occupying leſs than fitty pounds a year, are to contribute in a 
lets proportion; and all others chargeable, between the age of eighteen 
and ſixty-five, are to work or find a labourer : but they may com- 
pound with the ſurveyors at certain eaſy rates ſpecified in the act. 
Every car:-way leading to any market town muſt be made twenty 
feet wide, if the fence will permit, and may be encrealed by two 
Juſtices, at the expence of the pariſh, to thirty feet. Surveyors 
may lay out their own money in purchaſing materials for repairs, 
in erecting guide-poſts, and making drains, and ſhall be reimburſed 
by a rate to be allowed at a ſpecial ſeſſions. In cate the perſonal la- 
bour of the pariſh be not ſufficient, the ſurveyors, with the con- 
ſent of the quarter ſeſſions, may levy a rate on the pariſh to aſſiſt, 


. not exceeding in any one year, together with the other highway 


rates, nine pence in the pound ; for the due application of which 


they are to account upon oath. Some part of this highway rate is 


generally given towards the repairs of turnpike roads within the 
pariſn; but there are laws relating particularly to them, and pro- 
viſions made in thoſe laws for their ſupport. 

6. The officers laſtly to be conſidered, are the overſcers of the 


poor. Till the reign of Hen. VIII. the poor ſubſiſted entirely on pri- 


vate charity; but under Elizabeth, overſcers in every pariſh were 
* who are to be nominated from ſubſtantial houſekeepers 
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yearly in Eaſter week, or within one month after, by two neigh- 


bouring juſtices. 
Their duty principally 1s, to raiſe competent ſums 1n the pariſh 


by a pound rate, for the neceſſary relief of their own poor; vix. 


the impotent, the old and blind, and ſuch of the poor as are not 
able to work, and to provide work for ſuch as are able and cannot 
get employ. 

To ſettle what poor belong to any parith, the law has deter- 
mined that a perſon becomes a parithioner or gains a ſettl-ment by 
the following means: 1. By birth. The place where a baſtard 
child is born is generally its ſettlement ; but not ſo in legitimate 
children; for they gain their ſettlement, 2. By parentage, belong- 
ing to the pariſh to which their parents belong ; unleſs they acquire 
a new ſettlement for themſelves. Now a new ſettlement may be 
acquired ſeveral ways; as, 3. By marriage. A woman marrying a 
man ſettled in another pariſh, changes her own ſettlement to that 
of her huſband's. If the man has no ſettlement, and leaves her, 
or is not able to maintain her, ſhe returns to her former pariſh. 
The next method of gaining a ſettlement, 1s, 4. By forty days refi- 
dence with notice. For if a ſtranger comes into a pariſh and de- 
livers notice in writing to one of the overſcers, of his place of 
abode, and number of his family (which muſt be read in the church 
and regiſtered) and reſides there forty days after ſuch notice un- 
moleſted, he becomes legally ſettled there. 5. Renting a tenement 
of ten pounds yearly value for a year, and refiding forty days in 
the pariſh, gains a ſettlement without notice. 6. So does being 
charged to and paying public taxes and pariſh levies (excepting 
thoſe for ſcavenger, highways, and windows); and, 7. Executing, 
when legally appointed, any parochial ce for a whole year, to- 
gether with forty days reſidence. 8. Being hired for a year, when 
unmarricd and childleſs, and ſerving a year in the ſame ſervice 
and being, 9. Bound an apprentice, give the ſervant and apprentice 
a ſettlement, without notice, in that place wherein they ſerve the 
laſt forty days. 10. Laſtly, having an ate of one's own, and 
reſiding thereon forty days, however ſmall the eſtate may be, pro- 
vided it be acquired by act of law, or by deſcent, gift, &c. is a 
ſufficient ſettlement ; but if acquired by purchaſe, unleſs the pur- 
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chaſe money be thirty pounds, and bona fide paid, it is no \ttle- 
m nt for any longer term than the time we reſide thereon ; fur no 
one can be removed from his own property. 

All perſons, not ſo ſettled, may be removed to their own pa- 


riſhes, on complaint of the overſeers, by two juſtic's, it they ſhall 


think them likely to become chargeable to the pariſh they have in- 
truded on; unlefs the pariſh to which they belong will grant ti em 
a certificate acknowledging them to be 7herr parithioners ; but ſuch 
certified perſon can gain no f ttlement by any of the means before 
mentioned, unleſs by renting a houſe of ten pounds a year therein; 
nor can an apprentice or ſervant to ſuch a perton gain a ſettlement 
by ſuch ſervice. 


. 
OF THE PEOPLE. 


FROM treating of perſons in their public relations, as magifrates, 
we will now conſider them as people; the firſt divitions of 
which is into aliens or foreigners, and natural-born ſubjects. 

Natural - born ſubjects are ſuch as are born within the dominions 
of the crown of England, and in allegiance to it. Aliens are ſuch 
as are born out of the King's dominions and allegiance. 

Allegiance is that tie that binds the ſubject to the King, in 15 
turn for the King's protection. The oath of allegiance, which is, 
« To be faithful and true to the King,” implies an acknowl. dg- 
ment of his right to the throne under the act of ſettlement ; engag- 
ing to ſupport him to the utmoſt of the {wearer's power; promiſ- 
ing to diſcloſe all traiterous conſpiracies againſt him; and expreſsly 
renouncing any claim the deſcendants of the late pretender may have 
to the crown of England. All perſons in any office, truſt, or em- 
ploy under government are obliged to take this oath, and two juſ- 
tices may tender it to any perſon whom they may ſuppoſe diſaf- 
fected. In ſhort, it may be tendered in court-leets to all perſons 
above the age of twelve, whether natives or foreigners. 

But, whether the oath be taken or not, there is an implied alle- 
ow owing from all ſubjects to their fovercign ; ; the oath being 

only 
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only an outward declaration of it. Every ſubject owes it from his 
birth, for, from his birth, he is under the King's protection. So that 
whether he is in England or in France, or in any other country; and 
whether he has reſided in ſuch other country, twenty days, or 
twenty years, if born in England, he owes allegiance to the Englith 
crown; it is a debt of gratitude, which no change of time, place, or 
circumſtances can cancel. Hence it is, that Engliſhmen abroad meet 
with the countenance and protection of our ambaſſadors. Nay, it is 
a principle of natural law, that the natural-born ſubject of one 
prince, cannot, by any act of his own, not even by (wearing allegi- 
ance to another, diſcharge his natural allegiance to the former. Even 
uſurpers of a throne are entitled to allegiance, during the time they 
fit on it. 

An alien, living in this country, owes the King allegiance during 
his continuance here; which ceaſes on his departure. An alien may 
purchaſe lands or other eſtates; but not for his own aſe, on pain of 
forfeiture to the King ; for property in this kingdom would claim 
that allegiance to the crown, which in fact he could not pay. Vet, 
an alien may acquire a property in perſonal eſtate, that being of a na- 
ture that he may take away with him. Aliens may alſo trade, as / 
treely as others, ſubject only to higher duties at the cuſtom-houle : 
they may alſo recover their perſonal property at law; may make a 
will, and diſpoſe of their perſonal eſtate. In fpeakmg thus of aliens, 

I mean ſuch as belong to countries at peace with us; for ahen-ene- 
mies, during war, have no rights or privileges, but by ſpecial favour of 
the King. 

Perſons may be born out of the King's dominions, and yet not be \ 
aliens; for, by ſtatute, it is deemed, that all children born out of the 
King's ligeance, whole fathers (or grandfathers by the father's fide) 
were natural-born ſubjects, are, to all intents and purpoſes, natural- 
born ſubjects themſelves; unleſs their ſaid anceſtors were attainted 
or baniſhed. for high treaſon ; or were at the birth of ſuch children 
in the ſervice of a prince at enmity with Great Britain. Yet fo, as 
that the grandchildren of ſuch anceſtors ſhall not be privileged in re- 
ſpect of the aliens duty, except they be Proteſtants, and actually re- 
fide within the realm; nor ſhall be enabled to claim any eſtate or in- 
tereſt, unleſs the claim be made within five years after the ſame ſhall 


accrue, 


1 Children. 


* r — 


| 
. 
N 
42 
| 


66 Tur RIGHTS or PERSONS. Book I. 


Children of aliens, born in England, are deemed natural-born ſub- 
jects, and are entitled to all the privileges of ſuch. 

An alien born, who has obtained letters patent to make him an 
Englith ſubject, is called a demizen. Such may take lands by pur- 


chaſe or deviſe, which an alien may not; but cannot take by inheri- 


tance; for his parent, through whom he muſt claim, being an 
alien, could not convey to his ſon, by any mode whatever; nei— 


ther, by parity of reaſoning, can the child of a denizen, born before 


denization, inherit from his father; but a child born after, may. A 
denizen is not excuſed from paying alien's duty; to be excuſed which, the 
alien muſt be naturalized by act of parliament ; but it is a prerogative 
of the crown to grant letters of denization. No denizen can be of 
the privy council or either houſe of parliament, or have any office 
of truſt, civil or military, or be capable of holding any grants of 
lands, &c. from the crown : 12 W. III. c. 2. 

No man can be naturalized but by an act of the Britiſh l-oiflzture, 
but by ſuch an act he is put exactly into the ſituation of a natural- 
born ſubje& ; like a denizen, however, he cannot be a member of the 
privy council or parliament, nor can he hold offic-s, grants, &c. 
under the crown. All bills for naturalization have ſuch a ditabling 
clauſe in them, and another clauſe diſabling the perſon naturalized 
from acquiring thereby any immunity in trade, in any foreign coun- 


try; except he ſhall have reſided in Britain for ſeven years next after 


the commencement of the ſeſſions in which he is naturalized. No 
perſon can be naturalized or reſtored in blood, except he receive the 


ſacrament, one month before the bill be brought in, and except he take 


the oaths of allegiance and ſupremacy, in preſence of parliament. But 
previous to naturalization of foreign princes or priuceſſes, theſe ex- 
ceptions have been uſually diſpenſed with, by ſpecial acts of parlia- 
ment. 

By 13 Geo. II. c. 3. every foreign ſeaman, who ſerves, in time 
of war, two years on board an Englith ſhip, by virtue of the King's 
proclamation, is naturalized, under the Ike reſtrictions as in 12 W. III. 
c. 2.; and by ſeveral ſtatutes of Geo. II. and III. all foreigners, Pro- 
teſtauts and Jews, reſiding ſeven years in any of the American colo— 
nies, without being abſent above two months at a time; and all 
foreign Proteſtants ſerving two years there in a military capacity, or 
being three years employed in the whale fiſhery, without abſenting 
1 them- 
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themſelves afterwards from the King's dominions, for more than one 
year, unleſs their fathers (or grandfathers by the father's fide) were 


| attainted or baniſhed the King's dominions, for high treaſon, or 
were, at the birth of ſuch perſons, in ſervice of a prince at enmity with 
Great Britain, ſhall, upon taking the oaths of allegiance and abjura- 
tion (or in ſome caſes, an affirmation to the ſame effect) be natura- 
hzed to all intents and purpoſes, as if they had been born in this. 
kingdom; except as to ſitting in privy council or parliament, or hold- 
Ing offices or grants of lands, &c. from the crown, within the king- 
doms of Great Britain and Ireland. 


CHAP. VI. 
OF THE CLERGY. 


TH ERE are two diviſions of the people; the clergy and tlie 

laity. The clergy, being an order of men ſet apart to attend 
the ſervice of God, have certain privileges allowed them. A clergy- 
man cannot. be compelled to ſerve on juries, nor appear at court-leets, 
which almoſt all other perſons are obliged to do. But, if he be ſum- 
moned on a jury, before ordination takes place, he thall, notwith- 
ftanding his orders, appear to be ſworn. Neither can he be choſen to 
any temporal office; as ſheriff, bailiff, conſtable, or the like. Dur- 
ing his attendance on divine ſervice, or coming and going, officers are 
puniſhable for arreſting him in civil ſuits ; but the arreſt is good, not- 
withſtanding, if it be not on a Sunday. Cro. Car. 602. Cro. Fac. 321. 
2 Bulſt. 72. Watſon, c. 34, p. 344. He ought not to ſerve in war; 
2 Inſt. 4. is not bound to appear at the ſheriff's tourn; 52 Hen. III. 
c. 10. may not be taken into cuſtody by any proceſs, upon a ſta- 
tute ſtaple, or ſtatute merchant, 2 I. 4. nor on a capias, if the 
ſheriff returns, that he 1s. beneficed and hath no lay-fee; (a writ 
from the biſhop in this caſe compells him to appear) 2 Int 4. Degge, 
15 7. is to be fined only according to his lay-tenement ; not after 
the quantity of his ſpiritual benefice ; Magn. Chart. c. 14. nor is 
he obliged to pay tolls, or other like cuſtoms for his goods.. 
2 Inſt. 4. Gibſ. 21. In cafes of felony, he ſhall have the benefit 
of clergy, without being burned in the hand, and may have it 
more than once, which no layman can. But, as the clergy: 
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have theſe privileges, on account of their ſpiritual avocations, ' they 
have alſo their diſabilities ; being incapable of fitting in the Houſe of 
Commons; nor, by 21 Hen. VIII. c. 13, can cither rector or vicar 
take any lands to farm, on pain of ten pounds per month to the King, 
and total avoidance of the leaſe, except he have not. ſufficient glebe 
for the maintenance of his houthold ; nor, upon like pain, can he keep 
any tanhouſe or brewhouſe, nor engage in any manner of trade, nor 
ſell auy merchandize, under forfeiture of treble value. 
There are divers ranks and degrees of clergymen, v/s. archbiſhops, 
biſhops, deans, prebendaries, archdeacons, parſons, vicars, and 
urates. | 
1. an archbiſhop or biſhop 1s, by virtue of a licence from the 
crown, called a conge delire, elected by the chapter of his cathedral 
church. This licence is accompanied with a letter containing the 
perſon's name the King would have choſen ; and if the chapter delay 
the election above twelve days, the King may nominate and appoint 
by letters patent, addreſſing ſuch letter to the archbithop of tl pro- 
vince ; or, if it be the appointment of an archbithop, to the other ach- 
biſhop and two biſhops, or to four biſhops, requiring them to 114. {! 
and conlecrate the perſon ſo appointed. After which, the biſhop cc 
| ©  thall fue to the King for his temporalties, which the crown -policti's 
Fe 1 during the vacancy, and ſhall make oath to the King and none other, 
a And if ſuch chapter do not elect the perſon whom the King a; points, 
L. if ſuch archbiſhop or biſhops refuſe to contecrate him, they thall 


> 
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Vincur all the penalties of a pramunire. 

An archbiſhop is the head of the clergy in the whole province, 
1d governs the bithops in ſuch province, as well as the inferior clergy, 
„ d may deprive them on lawful cauſes. The archbiſhop alſo has a 
2 FCoccſe of his own, where he exerciſcs epiſcopal juriſdiction, as he 

; archiepiicopal in his province. On receipt of the King's writ, 
| he calls the biſhops and clergy of his province to meet iu convocation, 

.. u, To him are all appeals made from inferior juriſdictions within his 
Ge ... province; aud as an appeal lies to him in perſon from the biſhops in 
on, 10 it allo lies from the conſiſtory courts of each dioceſe to his 


2 4 


1 . rchiepiicopal court, In the vacancy of any bithopric in his pro- 
. ug, he 15 guardian of the ſpititualtics, as the King is of the tem- 
Mat Por. ties, and he executes therein all epiſcopal juriſdiction. If an 


# OY — archbiſhopric be vacant,” the dean and chapter are the guardians, 
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The archbiſhop is entitled to preſent, by lapſe, to all livings in the 
gift of his ſuffragan bithops, if not diſpoſed of within fix months. 
And when a biſhop is conſecrated by him, he has a cuſtomary pri- 
vilege of naming a clergyman to be provided for by ſuch conſe- 
crated biſhop : inſtead of which, the bithop uſually now makes over, 
by deed, to the archibiſhop, his executors and aſſigns, the next preſen- 
tation of any dignity or benefice in the biſhop's diſpoſal, as dio- 
cclaty, which the archbiſhop ſhal! chooſe ; which is therefore called 
his ion; but ſuch options are not binding on the biſhop's ſucceſſors. 
If the dignity or benefice docs not fall vacant, during that biſhop” s life 
or continuance in his ſee, the option is loſl By cuſtom, it is the pri— — x 


vilege of the archbiſhop of Canterbury to crown the kings ane 
queens of England. He is empowered alſo, by 25 Hen. VIII. c. 21. © Kos 2 
to grant diſpenſations to clergymen to hold two livings, and to grant = See. 
ſypecial licences to marry at any place or time. He has alſo the privi- . — 
lege of conferring degrees. 
A biſhop, betides the adminiſtration of ordination and other holy 
ordinances, peculiar to his order, has power and authority to inſpect 
the manners of the people and the clergy, and to punith delinquents 
by eccleſiaſtical cenſures. To this end, he has ſeveral courts under 
him, and he may viſit at pleaſure every part of his dioceſe. He ap- 
points a chancellor to hold his courts for him, and to aſſiſt him in mat- 
ters of eccleſiaſtical law, who, as well as all other eccleſiaſtical officers, if 
a layman, or married, muſt be a doctor of civil law, created ſo by ſome 
univerſity. It is the office allo of a biſhop, to inſtitute and direct in- 
duction to all benetices within his dioceſe. 
Archbiſhoprics and biſhoprics may become void by death, depriva- 
tion, or for any very groſs or notorious crime, and alſo by reſignation, 
if the King thinks proper. 
2. A dean and chapter are the biſhop's council, to aſſiſt him with ad- 
vice, in matters of religion or in the temporal concerns of his ſee. All 
antient deans are elected by the chapter, by the King's conge delire, 
and letters of recommendation, as in the cafe of biſhops ; but in thoſe 
chapters founded by Henry VIII. the deanery 1s donative, and the 
inſtallation merely by letters patent. Some few of the deans are ap- 
art by the biſhops of the dioccie, The chapter conſiſts of canons 
r prebendaries, ſome of whom are appointed by the King, ſome by 
the biſhop, and lome clected by the chapter itſelf. The dean — 
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chapter, being the nominal electors of the biſhop, the biſhop is their 
ſuperior, and has, generally ſpeaking, the power of viſiting them, and 
correcting their abuſes. 

Dteaneries and prebends may become raid alſo by death, deprivation, 
or by reſignation to the King or biſhop. If a dean, prebendary, or 
other beneficed clergyman be made a biſhop, all the preferments he 
before held are void, and, on his conſecration, the King, by his prero- 
gative, has the next turn of preſentation to them; let the patron be 

who he will. 

3. An archdeacon hath, ſubordinate to his dioceſan, an eccle- 
ſiaſtical juriſdiction throughout the archdeaconry, which may be the 
whole of a dioceſe or part of it. He is uſually appointed by the biſhop, 
and has a kind of epiſcopal authority, independent of him. He viſits 
the clergy, and has his ſeparate court for hearing eccletattical cauſes, 
and puniſhing offenders by ſpiritual cenſures. 
4. Another. order of men among the clergy, and indeed the moſt 
numerous, are rectors and vicars. | 


4 GC) | 
. e Hey 5 The reQor, or parſon (which laſt appellation is the moſt honour- 
— able title a pariſh prieſt can have) has, during his life, the freehold in 


fi 2 of the parſonage houſe, glebe, tithes, and other dues. But 
2eſe are ſometimes appropriated, or, from being improperly 1 in the 


EL - . hands of laymen, impropriated; that is, the benefice is never pre- 
2 8 ſented, but perpetually annexed to the patron of the living, whom 
Zo law allows to provide for the church by a ſubſtitute, called a vicar. 
This contrivance originated in the policy of monaſtic orders of men, 
[EE Ges: 0, by conſent of the King and the biſhop, begged and bought all 
; Hake n within their reach, appropriating the benefices to the uſe 
33. . — f their own body, and paying a prieſt ſome ſmall Ripend for ſerving 
| — church. And at the diflolution of the monaſteries in the reign 
of Hen. VIII. the appropriations which belonged to thoſe religious 
ouſes, were veſted in the King, which have been ſince granted 
— 7 8 Fe out, from time to time, to private perſons. | | 
2 The officiating miniſter of theſe appropriate benefices was iu reality 
44 A no more than a curate or deputy, called vicarius or vicar ; but that 
"iS the church might not be ill ſerved, or the vicar ſuffer by the merce- 
E [Cc nary diſpoſition of the appropriator, ſtatutes were made to empower 


| - / the biſhop to ordain a competent ſum, to be annually paid him, 
: — With to the value of the benefice; and to oblige the appro- 
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priator to endow the vicarage ſufficiently ; making ſuch vicar perpetual, 
and not leaving him at the caprice of the appropriator. Such endow- 
ments have uſually been a portion of the glebe or land belonging to 
the living, and thoſe ſmall tithes. which the appropriator found dif- 
ficult to collect. 
To become a rector or vicar, there are four neceflary requiſites: 

ordination; preſentation; inſtitution; and induction. A man becomes 
either a deacon or a prieſt by ordination. To be a deacon, a man muſt 


be between twenty-two and twenty-three years of age, and to be a 


prieſt, twenty-four years of age : no perſon can be ordained deacon and 
prieſt on the ſame day; nor can a man hold a living till he is ordained 


. prieſt, or be a biſhop till he is thirty years of age. Whilſt a man 


is only deacon, he can quit his profeſſion for any other, but not fo, 
when once ordaincd prieſt. None can adminiſter the ſacrament but a 
prieſt; nor can a deacon preach, without being firſt licenſed by the 
biſhop. If any man obtain orders or a licence to preach by money 
or corrupt practices, the biſhop, on conferring ſuch orders, forfeits 
forty pounds, and the perſon receiving them, ten pounds, and is in- 
capable of any eccleſiaſtical preferment for ſeven years after. 

A patron, to whom the advowſon of the church belongs, may 
preſcut any clerk or clergyman to the biſhop of the dioceſe for inſti- 
tution (or any layman, but he muſt take prieſt's orders before his 
_ ion) who may be refuſed by the biſhop on ſeveral accounts. As, 

If the patron be excommunicate and remains in contempt forty 
— 2. If the clergyman preſented be an outlaw, excommunicated, 
an alien, under age, guilty of any hereſy or groſs immorality, or, in- 
ſufficient in point of learning. 

If an action be brought againſt the biſhop for refuſing to inſtitute 
the perſon preſented, the biſhop mult aſſign the cauſe, which is tried 
by a jury; if it be want of learning, he may alledge only inſuffici- 
ency ; and the court of King's Bench will write to the metropolitan 
to re-examine him, and certify his qualifications, and this certificate 
is final. 

Where the biſhop does not object, he proceeds to inſtitution, which 
is inveſting the prieſt with the cure of ſouls. When a vicar is in- 
ſtituted, he takes an oath to reſide, unleis diſpenſed with by the biſhop; 
for a vicar cannot have a ſubſtitute, being only a ſubſtitute him- 
ſelf. In caſes where the biſhop is himſelf patron of the living, 


there 
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there is no need of preſentation, the preſentation and inſtitution be- 


ing one and the ſame act, and called a collation. By inſtitution or 


collation the living is full, and no further preſentation can be made, 
till a freſh vacancy, at leaſt in the caſe of a common patron ; but 
where the King is patron, the living is not dezmed full till after in— 
duction; which is performed by a mandate from the biſhop to the 
archdeacon, who uſually iflues out a precept to ſome neighbouring 
clergyman to do it for him. It is done by giving the prieſt poſſeſſion 
of the church, as by his holding the ring of the door, tolling the 
bell, or the like. A clerk thus preſented, inſtituted, and inducted is 


in complete poſſeſſion ; tho' he may enter on the parſonage houſe and | 


glebe, and take tithes upon inſtitution, but he cannot grant or let 


them, or recover them by action, till after induction. 


The rights of a rector or vicar in his tithes and dues we ſhall treat 
of hereafter ; but I will juſt mention the article of reſidence, on the 
ſuppoſition of which the law calls him an incumbent. By 21 Hen. 
VIII. c. 13. perſons willfully abſenting themſelves from their bene- 
fices for one month together, or two months in the year, forfeit five 
pounds to the King, and five pounds to any perſon ſuing for the 
ſame, except chaplains to the King, and chaplains to noblemen during 


their attendance in the houſholds of ſuch as retain them ; and except 


all heads of colleges, magiſtrates, and profeſſors in univerſities, and 
all ſtudents under forty years of age refiding there for ſtudy. Legal 
reſidence is not only in the pariſh, but in the parſonage or vicarage 
houſe, if there be one; if not, the incumbent muſt hire one in the 
ſame or ſome neighbouring pariſh. 

Livings may be vacated ſeveral ways. As, 1. By death. 2. By 
ceſſion, in taking another benefice; for, by 21 Hen. VIII. c. 13. 
if any one, having a benefice of eight pounds a year or upwards in 
the King's books, accepts any other, the firſt is void, unleſs he ob- 
tains a diſpenſation, which none can have but a maſter of arts in one 
of our univerſities, who is a chaplain to the King or ſome nobleman, 
or the brother or ſon of a lord or knight, or ſuch as have taken the 
degree of doctor of divinity or batchelor of law. 3. By conſecra- 
tion; for, as was before obſerved, when an incumbent is promoted 
to a biſhopric, all his other preferments are void the inſtant he is 
conſecrated : though by favour of the crown, he ſometimes holds 
his former preferment in commendam ; that is, a living commended 
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by the crown to the care of a clergyman, till a proper paſtor 1s 
provided: which may be for a time or a perpetuity. 4. By refig- 
nation. But this is uſcleſs till accepted by the dioceſan into whoſe 
hands the reſignation muſt be made. 5. By deprivation ; for groſs 
crimes, ſuch as treaſon, felony, herely, groſs immorality ; ſimony; 
maintaining any doctrine in derogation to the king's ſupremacy, the 
thirty-nine articles, or the book of common-prayer; or for neglecting, 
after inſtitution, to read the liturgy and articles in the church; 
make the declarations againſt popery,” or to take the oath of abjura- 
tion; or for uſing any form of prayer but that of the church of 


England ; or for abſeuting himſelf ſixty days in one year from a be- 


nefice belonging to a popith patron, to which the incumbent was pre- 
ſented by either of the univerſities; in all which, and fimilar caſes, 
the benefice is void, even without any formal ſentence of de privation. 

5. A curate is an officiating miniiter aſſiſting the rector or vicar. 
Thovgh there are perpetual curacies, where all the the tithes are ap- 
propriated, and no vicarage endowed : but the curate is appointed by 
the appropriator, and continues for life under the licence of the 
biſhop. Biſhops may allot ſuch a ſtipend to a curate, not exceeding 
f11ty pounds a year, nor leſs than twenty pounds, out of the profits of 
the living, as he ſhall judge proper; and oblige the incumbent to 
pay 1t, on pain of having the profits of his benetice ſequeſtered. The 
biſhop alſo can licenſe the curate, and oblige the incumbent to con- 
tinue him as ſuch, whilſt he thinks * to have aſſiſtance in his 
duty. 

So much for the clergy. There are alſo ſome inferior eccleſiaſtical 
officers, of whom the Common Law takes notice, viz. churchwardens, 
parith-clerks, and ſextons. 

1. Churchwardens are generally two, and are the guardians of 
the church and repreſentatives of the body of pariſhioners. They are 
ſometimes appointed by the miniſters, ſometimes by the pariſh, and 
ſometimes by both, each appointing one, as cuſtom directs. They 
are a kind of body corporate, in favour of the church, may have a 
property in goods and chattels, and may bring actions for them * if 
they waſte the church goods they may be called to account for ſo 
doing; but mult firſt be removed by the pariſh from their office ; as 
none can call them to account but their ſucceflors. As to land or 
other real property, ſuch as the church itſelf, the church-yard, &c. 
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they have no intereſt therein. If any damage be done, the rector or 


vicar only ſhall have the action. Their duty is to repair the church, 


and make rates, and levy them for that purpoſe. They alſo, 
with the overſeers, have the care and management of the poor. They 
are to levy a ſhilling forfeiture on all ſuch as do not attend church 
on Sundays and holidays, and are empowered to keep all perſons. 
there in order. They have alſo a multitude of other lefler parochial 
powers, committed to their charge by acts of parliament. 

Pariſh clerks and ſextons are perſons who have frecholds in their 
offices; and therefore, though they may be puniſhed by eccleſiaſtical 
cenſures, they cannot be deprived by them. 


Formerly pariſh. clerks. were in holy orders, and ſome are at this 


day, appointing laymen to. officiate for them. The clerk is gene- 
rally appointed by the incumbent, though cuſtom in ſome places gives. 
the appointment to the pariſhioners. When appointed, he is ſworn 


in by the archdeacon, and often licenſed by the biſhop. 


CHAP. VT. 


OF THE. LAITY. 


1 (ue. E laity may be divided into three diſtinct ſtates, the civil, mi- 


litary, and maritime. We will begin with the civil ſtate. 
This includes all orders of men from the higheſt to the loweſt, 


dingy the clergy, and thoſe included under the ſtates military and 


mar time. 


The civil ſtate, then, comprehends the nobility and commonalty. 
1. Of the nobility, the peerage conſiſting of the Lords Spiritual 
and Temporal, we have already treated; we have only here to con- 


f ſider their tit les. 


All titles and degrees of honour are derived from the King as their 
fountain; it being one branch of his prerogative to create what new 
titles he pleaſes : hence it is, that all titles are not of equal antiquity. 
Thoſe now in uſe are dukes, marquifles, earls, viſcounts, and ba- 
rons. Earls are the moſt ancient, and barons the moſt numerous; 

moſt of the peers of fuperior rank having a barony annexed to their 


other titles. 


The 
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The right of peerage ſeems originally to have been annexed to 
lands, caſtles, manors, and the like; but peers are now created either 
by writ, or by patent. Creation by writ or the King's letter, is a 
ſummons to attend the Houſe of Peers, by the title of that barony 
the King 1s pleaſed to confer. Creation by patent, 1s a royal grant of 
any dignity or degree of peerage. Creation by writ, 1s the more an- 
tient way; but a perſon is not thereby ennobled, till he has actually 
taken his ſeat in the Houſe of Lords; and ſome are of opinion that it 
requires a ſitting in two diſtin& parliaments to confirm it; the ſureſt 
way therefore and the moſt uſual is by patent, which enſures the dig- 
nity of a peer to his heirs, though he ſhould never make uſe of it 
himſelf. Yet, it is not uncommon to call up the eldeſt ſon of a peer 
to the Houſe of Lords, by writ, even in his father's life-time, and in 
the name of his father's barony. Creation by writ has alſo one ad- 
vantage over that by patent, as a peer, created by writ, holds the dig- YX 2 1 . / 


nity, to him and his heirsg without any expreſs words in the writ to 
2 , 2 1 . 


that purpoſe; but in letters patent, there muſt be words to direct the 


inheritance. „ 
Excluſive of the privileges of a peer, as a member of the Wh, — 


yd 
Houle of parliament, or as a privy counſellor, which have been before u . 2 
conſidered; every peer has, in criminal caſes, the privilege of _— Poor 7 
tricd by his peers : and is thus out of danger from the envy or prejudice» = 4 = 6 = - 
of the populace. Biſhops are not entitled to this privilege, being Leal. 
only temporary peers, and of courſe not ennobled in blood. By 20 
Hen. VI. c. 9. peereſſes, either in their own right or by 3 Some 
ſhall be tried by the peers. If a woman be a peereſs in her own . ee, 


right, though ſhe marry a commoner, ſhe does not loſe this pi po. 


lege: but if ſhe is noble only by marriage, by a ſecond marriage with "© 4 GAY 
a commoner, ſhe does. If a ducheſs marries a baron, the is ſtill a — 

ducheſs, for all the nobility are pares, and therefore it 1s no degra- 
dation. A peer, or peereſs (either in her own right or by marriage) ”_ - 


cannot be arreſted in civil ſuits. A peer, fitting in judgment, . & 


in his verdict only upon honour. He puts in his anſwer alſo to 


bill in Chancery, not upon oath, but upon honour; but, if exa- e . 


mined as a witneſs at a trial, he muſt be ſworn, The honour of a 
Lubes 46 


peer, in ſhort, 1s fo highly thought of in law, that it is more penal. * 
to defame tl:cir characters than thoſe of other men; ſcandal oguais 


them, being called candalum magnatum. 
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76 Tur RIGHTS or PERSONS. Book I. 3 
A peer cannot loſe his rank, but by attainder, or by an act of par- 3 
| "LE | lament, In the reign of Edw. III. George Nevil duke of Bedford 
| was degraded by act of parliament, for not having ſufficient property 
= - to ſupport his dignity : but this 1s a very fingular inſtance. 
| There are alſo ſeveral degrees of the commonalty, as may be ſeen by 
the following table of precedence, where perſons are ranged, according to 
the rank they bear, either by ſtatute, letters patent, or by antient uſage. 


The King's children and grand- Secretary of State, if a 8292 


children. Biſhop of London. 
— brethren, Durham. 
uncles. ——— Wincheſter. 
nephews. Biſhops. 
Archbiſhop of Canterbury. Secretary of State, if a baron. 
Lord Chancellor or Keeper, ifa baron. Barons. 
Archbiſhop of York. Speaker of the Houſe of Commons. 
Lord Treaſurer, ? Lords Commiſſioners of the Great 
Lord Preſident of the Seal. 
council, 8 if barons. . Vilcounts eldeſt ſons. . 
Lord Privy Seal, _ Earls younger ſons. 
Lord Great Chamber- | Barons eldeſt ſons. 
lain, Knights of the Garter. 
Lord HighConſtable, Secretary of State, if a com- 
Lord Marthall, above all peers moner. 
Lord Admiral, of their own Privy Counſellors. 
Lord Steward of the __ Chancellor of the Exchequer. 
Houſhold, Chancellor of the Duchy of Lan- 
Lord Chamberlain of « alter; 
_ ditto, : Chief Juſtice of the King's Bench. 
Dukes. | Maſter of the Rolls. 
Marquiſſes. Chief Juſtice of the Common Pleas. 
Dukes eldeſt ſons. Chief Baron of the Exchequer. 
Earls. 475 Judges and Barons of the Coif. 
1 Marquiſſes eldeſt ſons. Knights Bannerets, if made in 
Dukes younger ſons. | the field, 
1 Viſcounts. . Viſcounts younger ſons. 
| Earls eldeſt ſons. | Barons younger ſons. 


Marquiſſes younger ſons. . e. — . — 
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Knights Banneret, if not made in Serjeants at Law. 


the field. Doctors graduate. 
Knights of the Bath. Eſquires. 
Knights, Gentlemen. 
Baronets eldeſt ſons. Yeomen or Freeholders, 
Knights eldeſt ſons. Tradeſmen. 
Baronets younger ſons. Artificers. 
Knights younger ſons. Labourers. 
Colonels. 


Married women and widows are entitled to the ſame rank among 
each other, as their huſbands would reſpectively have borne between 
themſelves, except ſuch rank is merely profeſſional or official; and 
unmarried women, to the ſame rank as their eldeſt brothers would 
bear among men, during the lives of their fathers. Maids of Honour 
rank next after barons daughters. 


There are four ſorts of eſquires. 1. The eldeſt ſons of knights, 
and their eldeſt ſons in perpetual ſucceſſion. 2. The eldeſt ſons of 
peers younger ſons, and their eldeſt ſons, in like perpetual ſucceſſion. 
3. Eſquires created by the King's letters patent, or other inveſtiture, 
and their eldeſt ſons; and, 4. Eſquires by virtue of their office; as 
Juſtices of the peace, barriſters, and others who bear any office of truſt 
under the crown. To theſe may be added, the eſquires of Knights 
of the Bath, each of which conſtitutes three at his inſtallation : and 
all foreign, nay Iriſh peers; and the eldeſt ſons of all peers of Great 
Britain, who though titular lords, in the law are only eſquires: but 
no eſtate, how great ſocver, will entitle a man to this rank. By 
gentlemen are underſtood ſuch as profeſs the liberal ſciences, ſuch as 
have had alſo a liberal education, and ſuch as have ſufficient fortune 
to ſupport themſelves well, without trade, occupation, or manual labour. 

II. The military ſtate includes all the land- forces, or the whole of 
the ſoldiery. | 

A national militia was firſt eſtabliſhed in this country by King Al- 
fred, and continued till the reign of James I. It was revived under 
Charles II. and the preſent militia laws are principally built upon the 
ſtatutes which were then enacted ; the general ſcheme of which 1s, to 
diſcipline a certain number of the inhabitants of every county, choſen 
by lot, for three years, and officered by the lord-he lieutenant, the de- 
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puty-lieutenants, and other principal landholders, under a commiſſion 
from the crown. They cannot be compelled to march out of their 
own counties, except in caſes of invaſion or actual rebellion within 
the realm (or any of its dominions) nor in any caſe can they be forced 
to march out of the kingdom. In time of peace, they are exerciſed 
for one month in the year; in time of commotion, they are embo- 
died, have the pay of a regular ſoldier, and are under martial 
law. 

By the Bill of Rights it is declared, that raifing or keeping a ſtand- 
ing army within the kingdom, in time of peace, unleſs it be with 
conſent of parliament, is againft law; but, of late years, it has been 
zudged neceſſary by our legiſlature, to raiſe an army under the com- 
mand of the crown, which is %% facto diſbanded at the expiration of 
every year, unleſs continued by parliament. And it is enacted, by 
8 Geo. III. c. 13. that not more than 16235 regular forces, in time 
of peace, ſhall be kept in Ireland, though paid by that kingdom. 

To keep this body of troops in order, an annual act of parliament is 
likewiſe paſſed to puniſh mutiny and deſertion, &c. This act regu- 
lates the manner in which they are to be quartered, and eſtabliſhes a 
law martial for their government. Among other things it is here 
enacted, That if any officer or ſoldier ſhall excite or join any mutiny, 
or, knowing it, ſhall not give notice to the commanding officer; or 
ſhall deſert, or liſt in any other regiment, or fleep on his poſt, or 


leave it before he be relieved, or hold correſpondence with a rebel or 


enemy, or ſtrike, or uſe violence to, his ſuperior officer, or ſhall diſ- 
obey his lawful commands; ſuch offender ſhall ſuffer ſuch puniſhment 
as a court-martial ſhall inflict, though it extend to death itſelf, But 
this diſcretionary power of a court-martial is under the controul of the 
crown. | | | | 
Soldiers, however cloſe they may be tied to military diſcipline, 
have by the humanity of our laws ſome peculiar advantages. By 43 
Eliz. c. 3. a weekly allowance is to be raiſed in very county for the 
relief of ſoldiers that are fick, hurt, and maimed, and the hoſpital at 
Chelſea is appropriated to ſuch as are worn out in the ſervice. Offi 
cers and ſoldiers, that have been in the King's ſervice, are by ſeveral 
ſtatutes, enacted at the cloſe of wars, allowed to ſet up any trade or oc- 
eupation in any town in the kingdom, except the two univerſities. And 
| 5 ſoldiers 
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ſoldiers, in actual ſervice, may make nuncupative or verbal wills, and 
diſpoſe of their Wages and effects, without thoſe forms and expences 
the law enjoins in other cafes, And no ſoldier can be arreſted for a 
leſs ſum than ten pounds. 

III. The maritime ſtate is very ſimilar to the military. The pre- 
ſent condition of our marine is in a great meaſure owing to the navi- 
gation acts, whereby Engliſh ſhipping and ſeamen have been con- 
ſtantly increaſed. Theſe prevent all ſhips of foreign nations from 
trading with any Engliſh plantation, without licence from the council 
of ſtate. In 1651, the prohibition was extended to England, and no 
goods could be imported but in Engliſh bottoms, or in the ſhips of 
that European nation of which the merchandize imported was the 
genume growth or manufacture.. At the Reſtoration this very material 
improvement was made, that the maſter and three-fourths of the ſea- 


men ſhould be Engliſh ſubjects. 
Many ſtatutes have been made to ſupply the navy with men; to 
regulate them on board, and reward them during the time of and 


after their ſervice. 


1. In order to ſupply the navy with men, bounties are continually 


given; but where hounties are ineffectual, recourſe is had to impreſſ- 
ing; the legality of which, though it has been a matter of ſome diſ- 
pute, is certain. Indeed no ſtatute, has expreſsly given this power to 
the crown ; but as many ſtatutes ancient and modern (particularly one 
as carly as Richard II.) ſpeak of impreſſing as a practice well known 
and uſed without diſpute, and provide meaſures reſpecting it, there 
can be no doubt of its legality; and as the power of impreſſing muſt 
lie ſome where, it muſt, from the ſpirit of our conſtitution, as well 
as from the frequent mention of the King's commiſſion, reſide in the 


crown. 


But there are other means of manning the navy. Pariſhes may bind 
out poor boys apprentices to maſters of merchantmen, who are pro- 
tected from being impreſſed for the firſt three years; and if impreſſed 
afterwards, maſters ſhall have their wages. Great advantages are given 
to volunteer ſeamen to induce them to enter into his majeſty's ſervice ;. 
and every foreign ſeaman who during a war, ſhall ſerve two years on 
board any ſhip of war, JORSHAIARs OE privateer, is % facto natura- 


lized. 
2. A 
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2. A regular diſcipline in the fleet is kept up by certain expreſs ar- 
ticles and orders, enforced by act of parliament. In theſe articles 
almoſt every poſſible offence is enumerated, and its puniſhment an- 
nexed ; an advantage which the ſoldier docs not experience, the arti- 


cles of war not being enacted by ſtatute, but framed from time to 


time, at the pleaſure of the crown. 

. The privileges of ſailors are much the ſame with thoſe of ſol- 
Wenn Greenwich Hoſpital 1s appropriated to the relief of thoſe who 
are maimed, wounded, or ſuperannuated, and county rates are raiſed 
for their ſupport. Seamen have the ſame privileges with reſpect to 
exerciſing trades and making verbal or nuncupative wills; and no ſea— 
man aboard the King's ſhips can be arreſted for a lefs ſum than twenty 
pounds. 


„ TRL 


OF THE PEOPLE IN THEIR PRIVATE RELATIONS 
TO EACH OTHER. 


THE three great relations in private life, are, 1. That of maſter 
and ſervant; 2. That of huſband and wife; and, 3. That of 
parent and child. To which we may add, being a kind of artificial 
parentage, 4. That of guardian and ward. We will treat of theſe in 

their turns; and firſt, | 
I. Of maſter and ſervant. In ſome countries, ſervitude is a degree 


of ſlavery; but the law of England abhors the idea of flavery, and 


will not endure it within this nation. Inſomuch that it is laid down, 
that a ſlave or negro, the inſtant he lands in England, becomes a free 
man; that is, the law will protect him in the enjoyment of his per- 
fon and his property: but the maſter's right to his ſervice remains as 
before ; ſervice, in this ſenſe, being no more than that ſtate of ſub- 


jection for life, which every apprentice ſubmits to for a term of years. 


There are ſeveral ſorts of ſervants, the firſt of which are menial or 
domeſtic ſervants. The agreement between ſuch and their maſter 
ariſes from the hiring. If this hiring be general, without any par- 
ticular time limited, the laws conſtrue it for a year; but the agree- 
ment may be made for a longer or a ſhorter term. All unmarried 
men, between the ages of twelve and ſixty, and married men, under 


I ; | thirty 
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Book I. Tus RIGHTS or PERSONS. $1 
thirty ycars of age, and alſo all unmarried women between twelve 
and forty, having no viſible way of living, may be compelled, by two 
Juſtices, to go out to ſervice in huſbandry or certain ſpecific trades : 
and no maſter can put away his ſervant, or any ſervant leave his 
maſter, after being ſo retained, either before or at the end of his term, 
without a quarter's warning, unleſs with the conſent of both, or by 
{ſpecial agreement, and unleſs upon reaſonable cauſe to be allowed by 
a juſtice of the peace. 

A ſecond ſort of fervants are apprentices, bound uſually for a term 
of years to maſters, who are to maintain and inſtruct them in the 


trade or buſineſs they follow. With ſuch are often given large ſums 


of money, as premiums : but apprentices may be bound to huſband- 
men, to gentlemen, and others. Children of the poor may be ap- 
prenticed out by the overſeers of the pariſh to which they belong, and 
with the conſent of two juſtices, till they are twenty-four years old; 
and ſuch perſons as are thought fitting are compellable to take them; 
and it is held that gentlemen of fortune and clergymen are equally liable 
with others to this compulſion. Apprentices to trades may be dif- 
charged on reaſonable cauſe, either at the requeſt of themſelves or their 
maſters, at the quarter ſeſſions, or by one juſtice, with appeal to the 
ſeſſions; who may direct the maſter to return a proportionable part of 
the money given with the apprentice, according to the time he has 
had ſuch apprentice. Pariſh apprentices may be diſcharged in like 
manner by two juſtices ; but, it an apprentice with whom leſs than 
ten pounds apprentice-tee hath bcen given, runs away from his maſter, 
he may be obliged to ſerve out his time of abſence or make ſatisfaction 
for the ſame, at any time within ſeven years after the expiration of his 
original contract. 

A third ſpecies of ſervants are labourers, hired by the day or week : 
concerning whom the laws, direct that all perſons having no vifible 
effects may be compelled to work, ſpecifying the many hours they 
muſt continue at work in ſummer and winter; punith ſuch as deſert 


their work; erapower jullices at ſeſſious, or the ſheriff of the county, 


to ſettle their price of Work; and inflict penalties on ſuch as give or 
exact for work more wages than are ſo ſettled, 

A fourth ſpecies are ſtewards, factors, and bailiffs, whom the laws 
regard, as far as their acts affect their maſters property. 


By 
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By ſervice for a year, if the party hired be unmarried and childleſs, 
and by apprenticeſhip under indentures, a perſon gains a ſettlement in 
that pariſh wherein he ſerved the laſt forty days. Perſons ſerving 
ſeven years apprentic: ſhip to any trade, have an exclufive right to ex- 
erciſe that trade in any part of England ; but as this excluſion of others 
has been confidered as a hard law to many, courts of law now hold, 
no trades to be within this act, but ſuch az were in being at the 
time of making it; nor do they hold apprenticeſhips neceſſary for 
trading in country villages; nor do they, if the apprentice has 
ſerved ſeven years without being bound, conſider the binding necel- 


fary ; for the ſtatute ſays, the perſon muſt ſerve a5 an apprentice. 


5 Eliz. c. 4 

A maſter may by law correct his apprentice for negligence or miſ- 
behaviour; ſo as it be done with moderation: but a maſter or miſtreſs 
beating any other ſervant of full age is ſufficient cauſe of quitting 
them. Servants, workmen, or labourers aſſaulting their maſter, or 


maſter's wife, ſhall ſuffer one year's impriſonment and other open cor- 


poral puniſhment. 


For ſervice, all ſervants and labourers, apprentices excepted, are en- 
titled to wages, according to agreement, if domeſtics; or according, 
to the appointment of the ſheriff or ſeſſions, if they be labourers or 
huſbandmen. 

A maſter may encourage and affiſt his ſervant in any action at law 
againſt a ſtranger ; whereas ſuch a ſtep in general is an offence. A 
maſter may alſo proſecute a man for beating or maiming his ſervant ; 
but in ſuch caſe he muſt prove a loſs to himſelf upon the trial. He 
may alſo juſtify an aſſault in defence of his ſervant ; ſo may the ſer- 


vant in defence of his maſter ; they being intereſted in the ſervice of 
each other. If any perſon hire my ſervant, knowing him to be mine, 


and he quits my ſervice accordingly, I can recover damages both 
againſt the new maſter and the fervaat ; provided ſuch maſter refuſes 
to reſtore the ſervant upon demand. 

Maſters are anſwerable for the miſconduct of their ſervants, if ſuch 
miſconduct is owing to the maſter's command, either expreſsly given, 
or implied. If a ſervant commit a treſpaſs by order of his maſter, 
not only the maſter is deemed guilty but the ſervant alſo, he not being 
bound to obey his maſter, but in things legal and honeſt. If an inn- 
keeper's ſervant robs the gueſts, the maſter is bound to reſtitution ; 

2 bacaals 
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becauſe he ſhould have taken care to have had honeſt ſervants. So, if 
a waiter at a tavern ſells a man bad wine, that injures his health, the 
maſter muſt: anſwer for it; for even ſuffering the waiter to draw and 
{ell it implies a command. 

By the ſame way of reaſoning, whatever a ſervant is permitted to 
do, in the uſual courſe of his buſineſs, is equivalent to-a general com- 
mand. If I pay money to a gentleman's ſervant, who does not 
uſually receive money for his maſter, and he embezzles it, I muſt 
pay it again; but if I pay it to a banker's clerk, the maſter is anſwer- 
able. If a ſteward lets a leaſe of a farm, without his maſter's know- 
ledge, the maſter muſt abide by the agreement, this being the ſteward's 
buſineſs. So a wife, or a friend that tranſacts buſineſs for a man, 
are conſidered as his ſervants in that reſpect, and he muſt anſwer for 
their conduct. If I uſually deal with a tradeſman myſelf, and con- 
ſtantly pay him ready money, I am not reſponſible for what my ſer- 
vant takes up upon truſt ; but if I uſually ſend him upon truſt, or 
ſometimes on truſt and ſometimes with money, I am anſwerable for 
all he takes up, as the tradeſmag cannot be ſuppoſed to know, when 
he comes by my order, and when upon his own authority, 

If a ſervant, employed by his maſter, by neghgence does a ſtranger 
any injury, the maſter muſt make it good. If a blackſmith's ſervant, 
for inftance, lames my horſe in ſhoeing him, my action is againſt the 
maſter, not againſt the ſervant. A maſter is alſo chargeable, if any 
of his family throw any thing out of his houſe into the ſtreet or high- 
way, to the injury of any individual, or prove a common nuiſauce. 

But it is enacted by 6 Ann. c. 3. contrary to what was Common 
Law, that if it ſhall happen that any houſe is ſet on fire, through the TAC G4 del 
negligence, of a ſervant, the maſter ſhall not be anſwerable for * in- . 
jury done but ſuch ſervant ſhall forfeit one hundred pounds, to be ee, VE: 


diſtributed among the ſufferers; and in default of payment, ſhall be — 


A — 


committed to ſome workhouſe, and there be kept to hard labour for les 


eighteen months. — 
II. The ſecond private relation in life, is, that of huſband and wife. _ — 
The civil law conſiders marriage in no other light than as a civiLg&@f,.. Ad 
contract, and, like other contracts, allows it to be good, where the 


parties are willing and able to contract, and actually did, in the proper 2 
form and mode. . 
L 2 | 3 "4 2 4 
| 4 — 
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All perſons are able to contract marriage, that do not labour under 
certain incapacities: ſuch as pre- contract; being too near of kin; too 
nearly related by marriage; or ſome corporal infirmities. But thete 
are canonical diſabilities, and only make the marriage voidable when 
brought before an eccleſiaſtical court: till ſentence of ſeparation is 
paſt, marriages with ſuch incapacities are conſidered as valid; for after 
the death of either party, the courts of Common Law will not ſuffer 
the ſpiritval court to baſtardiſe the iſſue of ſuch marriage. If a man 
marries his firſt wife's ſiſter, and ſhe dies before the matter is taken 
cognizance of; any children the may have will be legitimat-, but the 
huſband may be puniſhed for inceſt. Any two perſons may marry 
that are not nearer of kin than firſt couſins; that is, brother or ſiſter's 
children may contract marriage lawfully. 

Legal diſabilities of which the civil courts take notice, and which 
render the marriage null in itſelf, are, a prior marriage; want of ſuf- 
ficient age; want of parents or guardians conſent; want t of reaſon; ; and 
not being ſolemnized in due form. 

1. Where there is a prior marriage, another huſband or wife living, 
the ſecond 1s void of courſe, and the perſon, fo marrying a ſecond time, 
is guilty of felony. This crime is called Polygamy. 

2. If a boy under fourteen marries a girl under twelve, the mar- 
riage is alſo void, being imperfect; and though they live together to 
the age of conſent, which 1s fourteen in the boy and twelve in the 
girl, they may ſeparate if they pleaſe, without any ſentence of the 
ſpiritual court; but if, at the age of conſent, they agree to continue 
together, a freſh marriage is unneceſſary. If the huſband be of years 
of diſcretion and the wife under twelve, either may diſagree, and ſo 
vice verſa; for in all contracts both muſt be bound or neither. 

A third diſability ariſes from want of conſent of parents or guar- 
* for, by ſeveral ſtatutes, a fine of one hundred pounds is laid 
on every clergyman marrying a couple either without publication of 
banns, or without a licence, to obtain which the conſent of parents 
or guardians muſt be ſworn to; and by 4 & 5 Ph. & M. c. 8. whoever 
marries any woman child under the age of ſixteen years, without con- 
ſent of parents or guardians, ſhall be fined, and ſuffer five years im- 
priſonment; and her eſtate, during the huſband's life, ſhall go to he 


next heir: and 26 Geo. II. c. 33. enacts, that all marriages by licence, 
(for 
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(for banns ſuppoſe notice) where either of the parties is under the age of 
twenty-one, (not being a widow or widower) without the father's content, 
or the mother or guardians, if the father be not living, thall be void. 

4. A fourth incapacity is want of reaſon: for 15 Geo, II. c. 30. 
has provided, that the marriage of lunatics a 1d perſons under phren— 
zies, (if found lunatics under a com:muliton, or committed to the care 
of truſtees by any act of parliament) before they are declared of found 
mind by the Lord Chancellor or the majority of truſtees, thall be totally 
void, 

5. A fifth diſabllity is where the contracting parties have not been 
married according to the proper legal forms : — by 26 Geo. II. c. 33. 
all contracts of marriage, without ſolemmization, are declared of no force: 
and no marriage at preſt nt is valid, that is not celebrated by publi- 
cation of banns, or by licence, in tome pariſh church, or public chapel ; 
unleſs under a ſpecial licence from the archbiſhop of Canterbury. It 
is held alſo to be eſſential to a marriage, that it be performed by a 
clergyman. | 

Marriages are diſſolved only by death or divorce. There are two 
kinds of divorces ; the one total, @ vinculo matrimonii, the other par- 
tial only, a menſa et thoro., The total divorce muſt be for ſome of 
the canonical cauſes of impediment, exiſting before marriage, as, in 
being too nearly related by blood; not rifing er marriage, as being 
too nearly allied by ſuch marriage, or as having ſome corporal imbe- 
cility. For in caſes of total divorces, the marriage is declared null and 
void, and the iſſue of ſuch marriages is illegitimate. But divorce 4 
menſa et thoro is partial, and it becomes improper for the parties to co- 
habit, as in the caſe of ill behaviour between man and wife, or adul- 
tery. In the laſt indeed, viz. adultery, the married couple may be 
totally divorced, but this muſt be by an act of parliament. 

In partial divorces a menſa et thoro, the law allows the wife a 
maintenance, which is called alimony, and that ſettled by the eccleſi- 
aſtical judge; and it is generally proportioned to the rank and quality 
of the parties. But in cafes of elopement and living in adultery, the 
law allows the wife no alimony. 

By marriage, the huſband and wife, in law, are one one perſon. For- N 2. 
this reaſon a man cannot grant any thing to his wife, or enter into . 

covenant with her. A woman indeed may be attorney for her huf- 2 LC - 


band, for that unplies no ſeparation. And a huſband may bequeath Za * 
| any 
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| = . A thing to his wife by will, as this does not take effect till after 


X — his death. The huſband, by law, muſt provide his wife with neceſ- 

Ae Se Z<aries, and if ſhe contracts debts for neceſſaries (but no other than ne- 
e —ceeſſarics) he is obliged to pay them & If a wife elopes and lives with 
. another man, the huſband is not chargeable even for neceſſaries, eſpe- 


of 
= AA 
= --- ally if the perſon furniſhing ſuch neceſſaries be apprized of the elope- 


——— — nd 


And if a woman elopes from her huſband, though ſhe does 


ment. 
ö — . . : 
— not go away with an adulterer, or in an adulterous manner, the 


EE tradeſman truſts her at his peril, and the huſband is not bound, un- 


4 ee. leſs he refuſe to receive her again. Str. 875. If the wife be indebted 
before marriage, the huſband ſhall pay the debt, having adopted her 


T., rg 2 and her circumſtances; but if a wife die before ſuch debts be paid, the 


x | huſband, provided he has not engaged himſelf to pay them, is not 
; 1 liged to do it“ If a wife be injured in her perſon or property, ſhe 
32 


; ad annot proſecute, but in her huſband's name as well as her own, and 
s concurrence ; neither can the be ſued without making the huſ- 
a 4 _: Hand defendant. There is one exception to this general rule, that is, 
A , Where the huſband has abjured the realm or is baniſhed; for then he 


3 E 2H 7 — in law. In criminal proſecutions, a wife may be indicted and 


GS 


: 
| 
i 


3 puniſned ſeparately, the union between man and wife being only a 
civil union: but on trials of any kind, they are not allowed to be 

2 AN evidence for or againft each other. But where the offence is directly 
IT againſt the perſon of the wife, this rule has been diſpenſed with, for 


| | 3 Hen. VII. c. 2. in caſe a woman be forcibly taken away and 


— married, ſhe may be an evidence againſt ſuch huſband, in order to 


K convict him of felony ; being here not accounted his wife, the being 
. married againſt her own conſent. 


3 75 - — In the ccclefiaſtical courts, a woman may ſue and be ſued, without 
S hes huſband ; man and wife being there conſidered as two diſtin& 
2 . Fel ſüns. Indeed, in our law, there are fome inſtances in which the 


- 
. . Sag wife is ſeparately confidered ; as inferior to her huſband, and acting 


| Fr his compulſion. All deeds therefore and acts done by her, are 
g ol except they be fines, or the like matter of record, in which caſe 
Loc e, ſhe mult be ſolely and ſecretly examined, to find out whether her act 


=_ 4 be voluntary. She cannot by will bequeath lands to her hutband, 


WP Lo unleſs under fpecial circumſtances ; being ſuppoted, at the time of 
222 0 1 aking her will, under his coercion. And in ſome felomous matters. 
— —"-—*” and atlier crimces of an inferior kind, committed by her, the Jaw ex- 
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cuſes her; but not in murder, or ſome ſpecies of treaſon. No man 
can beat his wife, if he does, ſhe may bind him over to his good 
behaviour, as may the huſband the wife; but the courts of law will 
permit a huſband to confine his wife, in caſe of any groſs behaviour. 

III. The next and moſt univerſal relation in nature is that of parent 
and child. Children, in the eye of the law, are of two forts ; 1: Bitte 
mate and illegitimate. 

. Legitimate children are ſuch as are born in wedlock, or wich 
a n time after, and the duty of parents to ſuch children con- 
fiſts in maintaining, protecting, and educating them. 

Maintenance of children is a principle of natural law, an cbliga- 
tion of the higheſt nature, and the municipal law of this kingdom, 
among others, enforces it. The father, mother, grandfather, and grand- 
mother of poor impotent perſons ſhall, if able, maintain them, as 
the quarter ſeſſions ſhall direck: and if a parent runs away, and leaves 
his children, the churchwardens and overſeers of the pariſh ſhall ſcize 
his rents aud effects, and diſpoſe of them towards their relief. 4 3 Eliz. 
c. 2. 5 Geo. I. c. 8. And it is held, that if a mother or grandmo- 
ther marries again, and was able to keep the child or children before 
ſuch marriage, the huſband ſhall be obliged to do it; it being a debt 
of hers which he is obliged to pay : but at her death, the relationſhip 
being diflolved, the huſband 1s no farther bound. 

No man is bound to maintain his children, unleſs, through infancy, 
diſeaſe, or accident, they are unable to work, and even then he 1s 
only to provide them with neceſſaries, the penalty on refuſing being 
only twenty ſhillings a month. But it is enacted, That if any Po- 
piſh or Jewiſh parent ſhall refuſe to allow his Proteſtant child a fit- 
ting maintenance, with a view to compel him to change his religion, 
the Lord Chancellor may oblige him to do what is juſt and reaſonable. 
:r & r2 W. III. c. 4 1 Ann, ft. 1. © 3% 

Protection of children is alſo the duty of a parent. A parent may, 
by our laws, ſupport his children in any law-ſuit, without being 
guilty of the crime of maintaining quarrels. A parent may allo juſ- 
tify an aſſault in defence of his children: nay where a man's fon was 
beaten by another boy, and the father went a mile to beat that boy 
and revenge his ſon's cauſe, and from ſuch beating the boy died, it 
was held to be only manflaughter. Such allowances docs the law 


make for parental feelings, 
Education 
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Education of children is a farther duty of parents, though not en- 
forced by any exiſting law. The children of the poor are indeed taken 
away, when paſt the age of nurture, from their parents, and appren- 
ticed out, according to their abilities and the advantage of the commu- 
nity. But the rich are lett to their own option, whether they will bring 
them up an ornament or a diſgrace to their families. In point of reli- 
gion, they are, however, under ſome reſtriction: for it is enacted by Jac. 
I. c. 4. end 3 Jac. I. c. 5. That if any perſon ſends a child under his 
care beyond the ſcas, either to prevent its good education in England, 
or in order to enter into or refide in any Popiſh college, or to be in- 
ſtructed, perſuaded, or ſtrengthened in the Popith religion; in ſuch 
caſe, beſides the diſabilies incurred by the child ſo ſent, the parent or 
perſon thall forfeit one hundred pounds to the perſon diſcovering the 
offence : 11 and 12 W. III. c. 4. And, by 3 Car. I. c. 2. if any 
parent or other perſon, ſhall ſend or convey any perſon beyond ſea, to 
enter into, or be reſident in, or trained up in, any priory, abbey, 
nunnery, Popiſh univerſity, college, or ſchool or houſe of Jeſuits, or 
prieſts, or in any private Popiſh family, in order to be inſtructed, 
perſuaded, or confirmed in the Popiſh religion; or ſhall contribute 
any thing towards their raaintenance when abroad, by any pretext 
whatever, the perſon both ſending and ſent ſhall be diſabled to ſue in 
law or equity, or to be executor or adminiſtrator to any perſon, or 
to enjoy any legacy or deed of gitt, or to bear any office in the realm, 
and ſhall forfeit all his goods and chattels, and likewiſe all his real 
eltate for life. 

The power of parents over their children, allowed by our laws, is 
not rigorous, but ſufficient to keep them in obedience. A parent may 
correct the child in a reaſonable manner, while under age. A father's 
content to the marriage of his child, while under age, 1s abſolutely 
neceſſary, or the marriage will be void. But a father has no other 
power over his ſon's eſtate, than as his truſtee or guardian; for though 
he may receive the profits of ſuch eſtate during his ſou's mino— 
rity, yet he muſt account for them when the boy comes of age. 
He may have the benefit of his children's labour, whale they live 
with him and are maintained by him. The legal power of a father 
(for a mother is only entitled to reſpect) over his children, ccalcs 
when they arrive at the age of twenty-one : yet, till that time, he has 
tlie command of them, and may by will appoint them a guardian, He 

| may 
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may alſo, during his life, delegate part of his pareutal authority to a 
ſchoolmaſter or tutor, who, in conſequence of ſuch I may re- 
ſtrain or correct them. 

With reſpect to the duties of children to their parents: to tho: 
who gave us exiſtence and protected us in infancy, we naturally owe 
ſubje tion and obedience, during our minority ; honour and reverence 
ever after ; and protection in the infirmity of their age. A child, by 
our laws, 1s juſtifiable in defending the perſon or maintaining the 
cauſe of a parent, and, if of ſufficient ability, is bound, in honour and 
gratitude, to provide for him, though the parent may be wicked aud 
unnatural, 

2. In the caſe of illegitimate children or baſtards ; the law is ſome- 
what different. 

A baſtard is one born out of wedlock or before matrimony, or born 
ſo long after the death of the huſband, that it cannot be ſuppoſcd to 
be begotten by him; but this being a matter of ſome uncertainty ; j 
where a widow 1s Galpefted to feign herſelf with child, in order to 
bring in a ſuppoſititious heir to the eſtate ; the preſumptive heir may 
have a writ to examine whether the be with child or not, and if ſhe 
be, to keep her under reſtraint till delivered; but if the widow be 
deemed not pregnant, the preſumptive heir ſhall be admitted to 
the inheritance, though liable to loſe it again, on the birth of a child 
within forty weeks from the death of the huſband. It a man dies, 
and his widow ſoon after marries again, and a child be born within 
ſuch a ſpace of time, as that, by courſe of nature, it may be the child 
of either huſband ; ſuch child may, when arrived at years of diſcretion, 


_ chooſe which of the fathers he pleaſes. 


The law hath appointed no exact certain time for the birth of legi- 
timate iſſue by the widow after the death of her huſband. 1 Danv. 
726. In the caſe of a woman delivered forty weeks and nine days 
after the death of her huſband, the child was deemed legitimate, three 
phyſicians having proved that a woman uſually goes nine ſolar months 
of thirty days each and ten days, that is two hundred and eighty days 
or forty weeks; and if ſhe wants ſtrergth, ſhe may go to the end of 
ten months or more; and that a perfect birth may be at ſeven months 
according to the ſtrength of the mother and child. Cro. Fac. 541. 

Even children born in wedlock may, in ſome circumſtances, be 


baſtards. As when the huſband be out of the kingdom, for above 
M nine 


- 
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nine months ; but generally, during the marriage or coverture, acceſs of 
the huſband is preſumed, unleſs the contrary be ſhewn. In a divorce, 
a menſa et thoro, if the wife produces any children, they are baſtards ; 
but, in a voluntary ſeparation, the law ſuppoſes acceſs of the huſband, 
unleſs a negative be proved. So, alſo, if there appears an impoſſibi- 
lity of procreation in the huſband, as if he be but eight years old, the 
iffue of the wife is baſtardized. Likewiſe in caſes of divorce a vinculo 
matrimoni. 
The duty of parents to baſtard children, is chiefly that of main- 
tenance, When a woman is brought to bed, or declares herſelf preg- 
nant, and will, before a juſtice of peace, charge any perſon, on oath, 
with having got her with child ; ſuch perſon ſhall be taken up and 
committed till he gives ſecurity to maintain the child, or appear at 
the next quarter- ſeſſions to diſpute and try the fact. But if the wo- 
man dies, or is married before delivery, or miſcarries, or is proved 
not to have been pregnant, the perſon ſhall be diſcharged ; otherwiſe 
the ſeſſions, or two juſtices, may charge the mother or the reputed 
father with the payment of money for the ſupport of the child : and 
if ſuch reputed father or mother run away from the pariſh, the over- 
ſcers, by direction of two juſtices, may ſeize their rents and effects, if 
they have any, to bring up ſuch baſtard child. No woman however 
can be compelled to declare who is the father of her child, till one 
month after her delivery. 

| Baſtards are conſidered as having no father, nor can they inherit 
any thing. But a baſtard may acquire a ſirname by reputation. Le- 
gitimate children have their firſt ſettlement in their father's pariſh, but 
illegitimate children in the pariſh where they are born. In cafes of 
fraud indeed, as where a woman is paſſing from one pariſh to another 
by order of juſtices, or comes to a parith towhich the does not belong, 
begging, as a vagrant, and drops her baſtard there; in the firſt caſe 
the child ſhall belong to the pariſh from which the iother was ille- 
gally removed; and in the other, if the mother be apprehended for 
her vagrancy, to the mother's pariſh. Baſtards born in any licenſed 
Hoſpital belong to the pariſh, to which the mother belongs. 

Baſtards are heirs to no one, nor can they have any heirs but of 

their own bodies: a baſtard may however be made legitimate and ca- 
pable of inheriting by act of parliament. If the iſſue however of a 


baſtard purchaſe land and die without * though the land cannot 
5 | deſcend 
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deſcend to any heir on the part of the father, yet, to the heir on the 
part of the mother (being no baſtard) it may; fo if the baſtard was 
attainted : for the heirs of the part of the mother, make not any 
Conveyance by the baſtard. Noy, 159. Conſidered in a civil light, a 
baſtard has no relation, but yet he cannot marry his mother, tiſter, 
or the like. 3 Salk. 66. 

IV. The laſt general private latin is, that of guardian and 
ward. 8 

Of the ſeveral ſpecies of guardians, the firſt are guardians by na- 
ture, v/s. the father (and ſometimes the mother) of the child; as 
where an eſtate is left to an infant, the father is by law the guardian, 
and muit account to his child when he comes of age for the profits ; 


and it is held with reſpect to daughters, that the father may by will 


or deed, appoint a guardian to them while under the age of ſixteen, 


and if none be ſo appointed, the mother ſhall be guardian. There 


are alſo guardians for nurture or bringing up the child, which of 
courſe are the father or mother till the infant is fourteen years old ; 
but in the cafe of an orphan, the biſhop of the dioceſe uſually appoints 
a guardian to take care of his perſonal property, and to provide for 
his maintenance and education, There are alto guardians in nonage 
(of which more will be ſaid hereafter) theſe take place only where the 
minor 1s entitled to ſome real eſtate in lands, where guardianſhip de- 
volves on the neareſt relation he has, to whom the inheritance cannot 


deſcend; as for example, on his uncle by the mother's fide, if he in- 


herits from his father, for ſuch uncle can never inherit this eſtate. 
Wiſely deſigned, that this guardian may have no intereſt in the 


death of his ward. Guardians in ſocage continue only till the minor 


is fourteen, for then he may chooſe his own guardian, provided this 
guardian was not the appointment of his father, in which caſe, the 
guardian keeps his office till his ward 1s twenty-one. 

The power and duty of a guardian and ward, are, for the time, 
juſt that of a father and child, with this difference only, that the 
guardian, when the ward comes of age, is bound to give him an ac- 


count ot all he has on his behalf done, and muſt make ſatisfaction for 


all lofles owing to his wiltul default or negligence. To prevent 
therefore difagreeable conteſts with their wards, guardians of conſider- 
able eſtates account annually to the officers of Chancery, which in- 
demnifies them ; as, in caſe of any abuſe of truſt, the court will check 
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or puniſh them, and ſometimes remove them from their office, and 
put others in their room. 
Let us now conſider the ward, who is ſaid to be a minor, or within 


age. The ages of male and female are different, for different purpoſes. | 


A boy at twelve may take the oath of allegiance ; is at years of dif- 
cretion at fourteen, and may conſent or not to marry, may chooſe his 
guardian, and if his diſcretion be proved, may diſpoſe of his perſonal 
eſtate by will; at ſeventeen he may bean executor ; and at twenty-one, is 
his own maſter. A girl, at the age of ſeven, may. be betrothed or given 
in marriage; at nine is entitled to her dower ; is at years of maturity 
at twelve, and may conſent or not to marry, and, if proved of ſufficient 


diſcretion, may give away her perſonal eſtate by will; at fourtcen ſhe 


is at years of legal diſcretion and may chooſe a guardian; at ſeventeen 
may be an executrix, and at twenty-one is her own miſtreſs. Full 
age in man and woman is twenty-one years completed on the day 
preceding the anniverſary of a perſon's birth. 


A minor cannot be ſued, but under the protection and name of his 


vardian ; but he may ſue either in the name of his guardian or any 
friend that will undertake his cauſe, nay, by means of ſuch friend, 
SALAWBOIS have filed bills in chancery againſt their guardians. In cri- 
LZezminal caſes, a minor at fourteen may be executed for any capital 


Ge but cannot under ſeven years of age. Between ſeven and four- 


ou 


. 


n the period is ſubject to uncertainty; it rl upon circum- 
ances, as whether they are capable of judging between right and 
A wrong, &c. In civil matters, a minor loſes nothing for neglect in 


, his right. Minors cannot alienate their eſtates; but minor 


ees or mortgagees are empowered to convey under the direction 
f the court of Chancery, the cſtates they hold either in truſt or 


mortgage; ; and though a minor can do no legal act, if he is patron of 
A living, he may preſent to the benefice when it 1s vacant. A minor 
1 may allo. purchatc lands, but, when he comes of age, he may either 


agree or not to ſuch purchaſe without giving any reaſons, and his 
heirs inheriting from him may do the fam? if he dies a minor. A 
minor raay bind himſelf apprentice for ſeven years, and may by decd 


or will appoint a guardian to his children. Though no contracts ay 


minor makes is binding on him, yet he may bind himfelf to pay for 
necefliries and for his education. More will be ſaid of them hereatter. 
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C HA 2; 


OF BODIES CORPORATE, 


AVING conſidered the people as individuals, and treated of their 
perſonal rights, which die with them, we come next to thoſe 
rights that never die, but are continued in a kind of artificial perſons 
called corporations or bodies corporate, of which there are a great 
varicty, inſtituted for the advancement of religion, learning, and com- 


merce. 


Corporate bodies are capable of retaining and defending any privi- 
leges or immunities granted them, which voluntary aſſociations or 
aſſemblies of people could not. They are alſo capable of holding 
eſtates, which they otherwiſe could not, without endleſs conveyances 
from one to another, as often as the poſſeſſions are changed. But 
when a number of men are incorporated, both they and their ſucceſ— 
ſors are conſidered as one and tne fame perſon. They have but one 
will, collected from the majority of the body, and this ſingle will 
eſtabliſhes rules and orders for the ENS of the whole, governing 
as it were this little republic, 

Corporations are firſt either aggregate or ſole. The aggregate con- 
fiſts of the union of many individuals; as thoſe of towns, colleges, 
and chapters; ſole corporations conſiſt of one perſon only and his ſuc- 
ceſſors, deſigned to give them perpetuity, which in their natural per- 
ſons they could not enjoy. The King, for example, is a ſole corpo- 
ration; fo is a biſhop; ſo are ſome deans; and ſo 1s every rector and. 
vicar. The neceſſity of this meaſure or inſtitution will appear in 
conſidering the rector of a pariſh. At the original endowment of pa- 
riſh churches, the frechold of the church, glebe, Sc. was veſted in 
the rector or parſon by the bounty of the donor, with a deſigu that it 
thould be continued to his ſucceflors. For was this freehold veſted in 
the natural perſon of the rector, it might deſcend to his heir, and be 
liable to his debts, or at beſt the heir could only be compelled to con- 
vey this right to the ſucceeding rector. The law therefore has ordiined,, 
that though the man may die, the rector ſhall live on, by making 


him and his ſuccetlors, like the King, a corporation. 
There 
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Sy 


There are alſo lay corporations and ecclcfiaſtical ones. Lay cor- 
porations are of two kinds, civil and elecmoſynary. The King, for 
inſtance, is a civil corporation, to pfevent any uerregnum or vacancy 
of the throne ; for though Edward or William may die, the King ſurvives 
in his ſucceſſor. Other civil lay corporations are tho1e erected for the 
government of towns, as the mayor or commonalty ; thoſe eſtabliſhed 
for the advancement of manufactures and commerce, as the trading 
companies of towns ; and thoſe for carrying on certain ſpecial purpoſes, 
as Churchwardens, the College of Phyſiciaus, the Company of Surgeons, 
the Royal Society, the Univerſities, &c. The cleemoſynary fort are 
charitable foundations, hoſpitals, &c, Eccleſiaſtical corporations ate 
| thoſe compoſed wholly of ſpiritual perſons, ſuch as _ deans, 
archdeacons, rectors, vicars, and chapters. 

In the erection of any corporation, the King's ans. 1s abſolutely 
neceflary, either implied, or expreſsly granted. Thoſe which exiſt 
at Common Law, as the King, a bithop, a rector, and ſome others, 
are ſuppoſed to have had the concurrence of former Kings. But cor- 
porations of later erection have the King's conſent expreſsly given, 
either by ſtatute or charter: though ſtatutes in general only empower the 
| King ; the erection being an act of his prerogative, ſeldom encroached 
upon by parliament. The King may alſo empower others to erect 
corporations, as he has done the Chancellor of Oxford, who has incor- 
porated there ſeveral companies of tradeſmen ſubſeryient to the ſtudents. 
Corporations once erected, live by their names, by which names they 
perform their corporate offices, 

The powers and rights of a corporation are, 1. To have perpetual 
ſucceſſion. 2. To ſue or be ſued, &c. by its corporate name. 3. To 
purchaſe lands and hold them. 4. To have a common ſeal, by which 
it ſpeaks and acts; and, 5. To make byc-laws for its better govern- 
ment; which, if not contrary to the laws of the land, are binding 
upon that body corporate. 

But no trading company is permitted to make any bye-laws, which 
may affect the King's prerogative or the common 1nterelt of the people, 
on pain of forfeiting forty pounds; unleſs it be approved by the chan- 

cellor, treaſurer, and chief juſtices, or the judges of aſſize in their cir- 
cuits, nor even then, if it be contrary to the law of the land, 

An aggregate corporation cannot appear in perſon, of courſe muſt 
appear always by attorney: it cannot maintain or be defendant to an 

action 
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action or aſſault, or ſuch like perſonal injuries; nor can it, in its cor- 
porat2 capacity, commit perfonal crimes or be puniſhed for them: 
though its members may, as individuals. Tt can perform no perſonal 
duties, ſuch as the duties of an ex-cutor or adminiſtrator, nor can it 
hold lands for the uſe of another: neither can it be outlawed, as it 
cannot abſcond : and, as it cannot be arreſted, the proceedings to com- 
pel a corporation to appear by attorney is by diſtreſs on its lands and 
goods. And as it cannot be excommunucated, having no ſoul, it can- 
not be ſummoned on any account into the eccleſiaſtical courts. 

An aggregate corporation may take goods and chattels for the be- 
nefit of themſelves, but a ſole corporation cannot; as it might create 
diſputes between the ſucceſſor and executor. In eccletiaſtical and elee- 
moſynary eſtabliſhments, the King or the founder may enjoin rules 
which they are bound to obſerve ; but lay foundations are not ſubject 
to this. Aggregate corporations may have conſtitutionally a head, as 
a dean, a warden, a mayor; and can do no one act without ſuch 
head, except appointing another ; but there are aggregate foundations 
without a head, as the Charter-houſe, London, where all the mem- 
bers have equal authority. In all aggregate corporations, the act of 
the majority binds the whole and is conſidered as the act of the whole, 
except where the head of any ſociety has a negative voice given him 
by the founder, 

No deviſe of lands by will to a corporation is good, except left for 
charitable purpoſes, 43 Eliz. c. 4. 9 Geo. II. c. 36. and indeed, 
though by the Common Law they had power to purchaſe lands, cor- 
porations, either eccleſiaſtical or lay, muſt now have a licence from 
the crown to purchaſe, before they can do it; and even this in all 
caſcs is not ſufficient. Neither can any ſpiritual or eleemoſynary cor- 
porations alienate any lands they at preſent poſſeſs. 

All corporate bodies are bound to act up to the end and deſign for 
which they were founded and incorporated. 

Corporations being liable to frailties and abuſes, the law has provided 
certain perſons to vitit, inquire into, and correct fuch abuſes. The King 
is the viſitor of the archbiſhop ; the archbiſhop, of the bithops ; the bi- 
ſhops, of all deans and chapters, rectors and vicars, and all other ſpiritual 
foundations; and in all lay corporations, the vititors are the founders, 
their heirs or aſſigns. The fognder of moſt civil ones is the King, 
and he exerciſes this Juriſdiction 11 the court of King's Bznch, where 


all 
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all abuſes are enquired into and redrefled. Jn charitable foundations, 
where the founder has appointed no viſitor, it is the office of the biſhop 
of the dioceſe. In caſes where the viſitor is under temporary diſability, 
the court of King's Bench will interfere, 

Any particular member of a corporation may loſe his place in 
ſuch body corporate, by acting contrary to the laws of the land, or 
the laws of his ſociety, or he may reſign it. And the corporation it- 
ſelf may be diſſolved ſeveral ways. 1. By act of parliament. 2. By 
the natural death of all its members. 3. By a ſurrender of its fran- 
chiſes into the hands of the King. And, 4. By forfeiture of its char- 


ter, through abuſe of its privileges. In caſe of the diffolution of a 


body corporate, its lands and tenements revert to him (or his heirs) 


who granted them, all its debts are extinguiſhed, and all its claims 
ceaſe; | | 


A VIEW 
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A VIEW or THE LAW. 


B O O K II. 


ON THE RIGHTS OF THINGS. 


e H 


OF REAL PROPERTY. 


AVING treated of ſuch rights as are annexed to the . perſons of 


men, we proceed to ſuch as may be called their property. 
All property was originally pofſeſſed by occupancy, that is, he 
who firſt ſeized upon a thing became its owner ; and when the owner 


died or left it, the next perſon, who took poſſeſſion of it, claimed it. 
But when mankind increaſed in number, craft, and arabition, it be- 


came neceflary to have a more permanent property, and men found 
methods of transferring their lands or effects, by giving poſſeſſion to 
ſome other perſons; a deed of conveyance implying a deſertion of the 
matter conveyed, by its owner, and the perſon to whom it was con- 
veyed claimed the property as being the next occupant : but in caſes of 
death, as laws took place, the inheritance devolved to the next of kin; 
or the former poſſeſſor bequeathed it to his friend or relation: there 
are however ſome few things that unavoidably remain in common, 
belonging to the firſt occupant, and continuing with him no longer 


than while he keeps poſſeſſion of them; ſuch as the water which turns 


his mill, and wild animals. 
 ObjeQs of property are things, either nds or perſonal ; real, are ſuch 
as are in their own nature immoveable ; as lands and tenements; per- 


lonal, ſuch as may be moved; for example, goods, money, &c. 
N There 
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MM 2. ef There are ſeveral ſorts of real property ; namely, lands, tenements, 
— Fs * * and hereditaments. Land is what every one knows: tenements im- 


= ply matters of greater extent; the word being not only applied to 


Wuſes and other buildings, but to every thing of a permanent nature, 
—.— may be holden. * Thus it is applicable not only to lands and 
1 but to offices, rents, commons, advowſons, franchiſes, peer- 
e or other property of the like unſubſtantial kind: and as to an 
editament, it includes not only lands and tenements, but whatever 


ay be inherited. 
= _ = Hereditaments then ; for theſe include every thing, are either cor- 
LF e723 poreal or incorporeal. Corporeal are ſuch as may be ſeen and felt; 
. " 2 incorporeal, ſuch only as are creatures of the mind, and exiſt only in 
idea. 
ke Fe 3 .Corporeal hereditaments imply ſubſtantial and permanent 1 
which may be comprized under the word land, ſuch as arable grounds, 
meadows, paſtures, woods, moors, waters covering land, marſhes, 
and heath; alſo houſes and other buildings, which is land built upon: 
ſo that conveying land or ground, we naturally convey with it any build- 
ing ſtanding upon ſuch land. 
2 aber the idea of land is comprized the ſpace above and below it, 
. that ſpace in a direct line above aſcending to the clouds; ſo that none 
3 may erect a building to overhang another's ground; and that ſpace 
under ground, in a direct line towards the centre of the earth. Mines, 
. for example, go with the property of the ſurface, ſo that the word 
land includes not only the ſurface of the earth, but every thing above 
it and below it; whether any other thing be tnenitioned or not. 
2 al ZHaFXAn incorporeal hereditament is a right iſſuing out of a corporcal one, 
d are chiefly ten. Advowſons, tithes, commons, ways, offices, 
. — FE OG: franchiſes, penſions, annuities, and rents. 
—_—— An advowſon is the right of preſentation to a living ; ; he ith 
EA 4 1 the advowſon is called the patron. For lords of manors who. 
ilt churches on their eſtates and endowed them with land, tithes, 
; 2 2 c. had the privilege of nominating whom they pleaſed, to be the 
7 miniſter of ſuch church, provided he was canonically qualified, which 


2 .- the biſhop of the dioceſe was to enquire into. Now an incorporeal 


2 


- hereditament, cannot be better illuſtrated than by an advowſon, which 
—— is merely the right of preſenting, of courſe has only a mental exiſt- 
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of it; for ſhould the patron take poſſeſſion of the church, or the glebe 


belonging to it, he intrudes upon the property of another man; tithes 
are of the ſame nature. They produce probably a tenth ſheaf or a 
tenth cock, (ſo does an advowſon produce church and land) but tithes 


being only a contingent right iſſuing out of lands, can never be viſible, 


or be delivered into bodily poſſeſſion. 

There are a kind of advowſons called Donatives, where the King 
hath licenſed any perſon to build a church or chapel, and ordains that 
it ſhall be in the gift of the patron without preſentation, inſtitution, 
or induction. In which caſe it is ſubject only to the patron's viſita- 


tion. But ſhould the patron once wave this privilege of donation 


and preſent to the biſhop, and the perſon preſented be admitted and 
inſtituted; the advowſon will be ever after preſentative and not donative 
any more. 

2. The next kind of incorporeal hereditaments are tithes ; which 
are the tenth part of the increaſe annually ariſing from the produce of 
lands, the live ſtock feeding and growing there, and the perſonal in- 
duſtry of the inhabitants. There are three ſpecies of tithes, vis. pre- 
dial, mixed, and perſonal. 1. Predial tithes are corn, graſs, hops, 
and wood. 2. Mixed, are wool, milk, pigs, &c. being natural pro- 
ducts, in part nurtured by care. 3. Perſonal tithes are thoſe ariſing 
from trades, fiſheries, and the like, of which only a tenth part of the 
clear gains is due. 


Tithes are to be paid for every thing that yields an annual increaſe, 


as a profit to the' owner ; ſuch as grain, hay, fruit, cattle, poultry, 
&c. but not for ſtone, lime, chalk, and other ſubſtances of the earth. 
Tithes have been paid in this country earlier than A. D. 786: and 


at their firſt inſtitution the payer might give them to what prieſts he 


plcaſed ; but at the diviſion of pariſhes, the tithes of each pariſh were 
allotted to its particular miniſter : and they are now due to the rector 
of the pariſh or the appropriator, who is in fact the parſon, being en- 
titled, as we have ſeen, to the parſonage dues. In ſome caſes, how- 
cver, there are exemptions, and theſe ariſe from compoſition or 
cuſtom. | 

Where perſons are exempted from paying tithes by compoſition, it 
1s by an agreement between the owner of the lands and the parſon or 
vicar, with the conſent both of patron and ordinary, that ſuch lands 

all be exempted from paying tithes on account of certain adequate 
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ſatisfaction made in lieu of them: ſuch agreement implies that the 
advantage was rather in favour of the incumbent; but no compoſition 
made ſince the thirteenth of Elizabeth is valid, for a longer term than 
three lives or twenty-one years, an act being paſſed at that time, to 
prevent all ſpiritual perſons from making any conveyances of the 
eſtates of their churches for any longer time. 
Exemption by cuſtom, is where certain lands have been wholly or 
partially diſcharged, time out of mind, which 1s binding upon all 
parties, and called a modus. 

A modus then, is where by preſcription or cuſtom, a particular 
manner of tirhing 1 is allowed. Sometimes money 1s given in lieu of 
tithe ; ſometimes it is ſettled, that the hay ſhall be made for the parſon, 
and that he ſhall have every twelfth cock inſtead of the tenth, and 
ſuch like. For a modus to be good and ſufficient, the following re- 
quiſites are neceſſary. 1. It muſt be certain and invariable ; payment 
of different ſums by different people will prove it to be no modus. 
2, What is given in lieu of tithes muſt be beneficial to the parſon and 
not to third perſons only. Thus a modus to repair any part of the 
church (except the chancel, which is the incumbent's) is not good, it 
being an advantage to the pariſh only. 3. It muſt differ from the 
thing compounded for; one load of hay in lieu of a// tithe hay is not 
valid: for no rector would compound for leſs than his due. 4. A 
modus for one ſpecies of tithe cannot be paid for a tithe of another 
ſpecies ; for example, a modus of three pence for every milch cow, 
will diſcharge the tithe of ilch cows, but not of barren cattle ; tithe 
being due for both. 5. The ſatisfaction made muft be as durable as 
the tithe itſelf : thus a modus for every inhabitant of a houſe to pay a 
certain ſum yearly, in lieu of the owner's tithes 1s not good, for the 
houſe may not be inhabited, and then the ſatisfaction is loſt. 6. The 
modus mult not be too lage: for example, it muſt not exceed much 
in value the tithes ſuppoſcd to be due, when the modus was firſt eſta- 
bliſhed, which is W > to have been as carly as the time of 
Richard the Firſt. 

Some are exempt from paying any tithes at all, as is the King, by his 
prerogative. A vicar pays no tithes to the rector, nor a rector to the 
vicar ; but theſe exemptions are confined to the King and the clergy : 
for their tenant or leſſce ſhall pay tithes, though the lands could not 


be titheable in their own hands. Some monaſteries alſo have been 
| AMſchar-d 
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diſcharged from paying tithes; and thoſe lands that are now tithe⸗ e 
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of lord and commoner is mutual. They may both bring actions, either. 
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W. have become ſo, by having been ſuch abbey 1 lands“ Cie ESE 
3. Right of common is another incorporeal hereditament ; being 
a 1 one man has in the land of another, fuch : as to feed his cattle; 
catch fiſh, dig turf, cut wood, &c. Fa +, 
The foil of thoſe waſte grounds called Commons, 1s the property of >, LY VG oe 
the lord of the manor, as in common fields it belongs to particular; — 
tenants: for when lords of manors granted out parcels of land 8 2 74 
tenants, they gave ſuch tenants a right to feed their cattle upon — 
waſtes. Where the commons of two diſtinct manors join, ſo hes Ges 
the cattle on one ſhall ſtray upon the other, it is a mutual treſpals A 2 
that cannot well be avoided, unleſs ſuch commons were divided, and Z 
therefore the law winks at it. Such right of common is generally -” 
limited as to number and time; but there are commons without ſtint, HL. 31 Pere 8 — 
open to the tenants all the year. By the ſtatute of Merton, however . * 
and other ſubſequent ones, the lord of the manor may encloſe as muc 
of the waſte for tillage or wood ground, as he pleaſes, provided he <A 7 
leaves ſufficient common for thoſe who are entitled to it. No one but . ber, ö 
the lord has any intereſt in the ſoil; but in the common the intereſt both , 


againſt ſtrangers or each other; the lord for the public damage, and . Uo 
each commoner for his private loſs. 2 in; 
There is in ſome places alſo a liberty of fiſhing in certain waters, and 2 5 #4 
in others, a liberty for digging turf in certain waſtes. There is alſo . 2 
a common for digging coals, minerals, ſtones, and the like. „ 
Further; there is a liberty in ſome places of taking neceſſary wood eee ; 
from another's. eſtate, for the uſe of a houſe, or implements of a farm. a 
This is called eſtovers or houſe-bote, plough-bote, and cart-bote. IT 
firſt is a ſufficient allowance of wood to repair houſes and for fire; the, 
laſt two, for wood for making and repairing implements of huſbandry Um 
Theſe botes any tenant may take off the land without leave, unleſs he „ | 
be reſtrained by ſpecial covenant. .. 
4. Ways, or the right of going over another man's ground, is a 2 = | „ il 
further ſpecies of incorporeal hereditament. The King's highways, 7 = 
and ways from —- are not 1 meant, but private ways; which = = 


U 
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fees, is a fifth ſpecies of incorporeal hereditaments. A perſon may 
have an eſtate in ſuch office, or a term of years. But it is enacted by 
ſtatute, that no public office of truſt ſhall be ſold, on pain of diſability 
to diſpoſe of it or hold it. 

6. Dignities are a ſixth ſpecies, but of theſe we have treated. 

7. Franchiſes are a ſeventh. Theſe are royal privileges, branches 


ot the King's prerogative, granted to the ſubje& by the crown. And 


they are in their kinds almoſt infinite: the ſame identical privilege, 
however, granted to one, cannot be granted to another. 

To be a county palatine is a franchiſe; to be incorporated is an- 
other. Court-leets, manors, lordſhips, to have waifs, wrecks, &c. 
to have a court of one's own, and a liberty of trying cauſes; to have 

a fair or market; with the right of taking toll there, or at other places, 
as at bridges, wharfs ; to have a foreſt, chaſe, park, warren, fiſhery : 
theſe are all franchiles. 

In the hands of a ſubject, a foref is no more than a chafe, not 

being ſubject to the foreſt laws. A chaſe, however, differs from a 
park, it not being incloſed ; for a man may have a chaſe in another 
man's ground as well as his own, whereas a park implies only an en- 


-.» ». Cloſure extending over a man's own land. To conſtitute, however, 


a legal park, it is neceſſary to have the King's grant, or, that it ſhould 
have been a park, time immemorial. The difference, however, be- 
tween a real park and encloſed grounds 1s now not very material, only 
that any man killing beaſts in a real park or chafe, ſuch as a deer, 
fox, hares, wolf, &c. except it be thoſe who poflcis thoſe franchiſes 
of foreſt, chaſe, or park, is liable to be puniſhed at Common Law. 
Free- warren is alſo a franchiſe contrived to preſerve hares, rabbits, 
partridges, quails, rails, woodcocks, pheaſants, mallards, and herons ; 
which, being feræ natura, every one otherwiſe would have a right to 
kill: but ſince the new ſtatutes for preſerving game, this franchiſe is 
diſregarded, the name being now only kept up in grounds appro- 
4 priated for breeding hares and rabbits. An excluſive right of „h- 
mg in a public river is alſo a royal franchiſe, and is as old as the 

reign of Henry Il. 
8. Penſions or a right of ſuſtenance are an eighth ſpecies of incor- 


poreal hereditaments. Theſe in the law are called corodies; and were 
| | | formerly 
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formerly certain allotments of proviſion, now paid in monc y or penſion, 
eſpecially when due from eccleſiaſties. (See page 46.) 

9. Annuities are a ninth ſpecies, and differ only from corodtes as 
ariſing from lay perſons : being a yearly ſum chargeable upon the per- 
ſon of the grantor, and which the grantor is anſwerable for as long as 


he lives; no act of bankruptcy or inſolvency being able to diſcharge 
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. him. | 

1 10. Rents are the laſt ſpecies of incorporeal hereditaments, being 

7 certain profits annually iftuing out of lands and tenements cor- 
poreal. 


Of rents there are three kinds, rent-ſervice, rent-charge, and rent: 
ſeck. Rent-ſervice has ſome corporal ſervice incident to it; as where 3 2 
a tenant holds his lands by paying a certain ſmall rent, and by the e 0 
ſervice of ploughing his lord's lands; the ſmall rent in this caſe is Z. E.. 10 
called Rent- ſervice. A rent- charge, is where a man makes over * 2 1 
fee-fimple of an eſtate, reſerving only to himſelf a certain rent payable _ —_—= 7 | 
therefrom, for the arrears of which he can at any time diſtrain 4 . 
ſaid eſtate. Rent. ſecł or barren- rent, is a rent reſerved by deed with- — . 
out any clauſe of diſtreſs: the diſtinctions however between theſec r 
rents, with reſpect to the mode of recovery, is now aboliſhed, for per- Ne 
tons claiming them may diſtrain for either. Pe . 5222. 

If no particular place be named in the reſervation, all rent is paya- S Aa t— 
ble upon the land from whence it iſſues, except rents to the Kin 
which muſt be paid at the Exchequer or to his country receiver: and 
rent is demandable and payable, before ſun-ſet of the day it is made 


payable on. | 
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ULMOST all the real property of this kingdom is, by our laws, 
ſuppoſed to be granted, dependent upon and holden of ſome ſu- 
perior lord, by and in conſideration of certain ſervices, to be rendered 
to the lord by the tenant or poſſeſſor of this property. The land + _. 
holden is called a zenement, the holder a tenant, and the, manner of 0 
holding, a fenure. Thus all the land in the kingdom 1s ſuppoſed to Ae 
be holden, mediately or immediately of the King. If the King. grants A 


a mano 


A. 


GE LY 2-0 


- 
- 


— 
2 RE ofN 
Fa 2 
* eng 
a — 


ae A. oa 


0 RIGHTS or THINGS. Book IL. 


a manor to A, and he grants a portion of it to B; B is ſaid to hold 
2. Z a lands immediately of A, and mediately of the King; but A is the 


ediate tenant of the King, for allodial property, in the hands of 
e. that is, property | held of no ſuperior at all, is unknown to the 
v of En gland. 


— = The free 2 of this kingdom, till the year 1660, were held by 


o grand ſpecies of tenure, military tenure, or that by knight: ſervice, 
free -ſocage ; but as the firſt at the Reſtoration was aboliſhed and 
ſunk into the latter, we ſhall find it neceſſary only to ſpeak of ſocage, 
; . hich 1s a tenure by any certain and determinate ſervice: as to hold 
eee. . by fealty, and twenty ſhillings rent; or by homage, fealty, and 
Twenty thillings rent; or by homage and fealty without rent; or by 
[= fealty and certain perſonal ſervices, ſuch as ploughing the lord's land 
" | for three days; or by fealty only. All theſe are tenures in ſocage, 
5 Which, in its original ſignification, implies free tenure. 
| == . There is indeed a kind of tenure ſtill ſubſiſting among us, called 
y hold, or tenure by copy of court- roll at the will of the lord, which 
22 — -Jprung from the antient tenure of pure villenage, whereby the holder 
bound to do whatſoever his lord commanded him. This tenure 
er leads us to fay ſomething of manors. 
#*"*Manors are as antient as the Saxon conſtitution, though differing a 
yttle from thoſe that now exiſt. A manor was formerly a barony, 
nd conſiſted of a certain diſtrit of land, the uſual reſidence of the 
wncr, kept in his hands for the uſe of his family; the reſt was 
ibuted among his tenants, under two different modes of tenure. 
me were held by deed under certain rents and free ſervices, and 
me without any writings, were allotted to the common people at the 
will of the lord, and reſumed at his diſcretion ; the reſidue, being 
uncultivated, was called the lord's waſte, and Need for public roads, 
and for common paſture to the lord and his tenants. Each lord of a 
manor is empowered to hold a court- baron for redreſſing miſdemeſnors 
and nuſances within his manor, and for ſettling diſputes of property 
among his tenants. And this court is fo effential a part of every ma- 
nor, that if not attended by two tenants the manor is loſt. 
Such of the King's greater barons as held a large cxtent of territory 
W © . under the crown, frequently granted out ſmaller manors to be held 
} . n aro Such —_— of 4 comprizing ſundry manors, is 


ro Ho 2 2 and 2 lord 1s, called Lord paramouuti. 
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Theſe lands that were held by deed under certain rents and fee-fer- 
vices, diftered nothing from free-ſocage lands; but thoſe that were 
allotted to the common people at the pleaſure of the lord, were, like 
eſtates, held formerly in villenage, whereby the holder was bound, 
as was ſaid before, to do whatſoever his lord commanded him. Cer- 
tain indulgencies of lords, certain conſtructions of the law, and cer- 
tain incroachments of the tenants, have, however, fince altered the 
nature of this tenure, and though ſuch tenants are ſtill to hold their 
eſtates at the will of the lord, yet it is ſuch a will as is agreeable to 
the cuſtom of the manor ; which cuſtoms are preſerved by the rolls 
of courts-baron, or the conſtant uſage of the manors. And thoſe 
tenants who have nothing to ſhew for their eſtates but admiſſions in 
purſuance of theſe cuſtoms, witnefled by copies of entries in their poſ- 
ſeſſion, made by the ſtewards of court-baron, are called Tenants by 
copy of court-roll, and their eſtate 1s thence called a Copyhuld. Their 
ſervices are now uſually commuted for a ſmall pecuniary quit- 
rent. 

In conſequence of what has been premiſed, we may collect the 
two following baſes on which the title of copyhold ſtands. 1. That 
the lands muſt be part of and ſituate within the manor, under which 
the eſtate is held; and, 2. That they have, time out of mind, been 
demiſed or demiſable by copy of court- roll. Independent of theſe cir- 
cumſtances, no copyhold eſtate can exiſt. 

When indeed it has been the cuſtom of the manor to ſuffer the 
heir to ſucceed his anceſtor, the eſtates are called Cpyhold of inheri- 
/ance, In others, where the lords have been more tenacious of their 
rights, they remain copyhalds for life only. , 

The appendages of a copyhold tenure, beſides thoſe in common 
with free tenures, are fealty, ſervices, reliefs, and eſcheats. Reliefs 
and eſcheats belong only to copyholds of inheritance ; fealty and ſer- 
vices to thoſe for life only. But copyholds have alſo heriots, ward- 
thips, and fines. Heriots are a tribute of the beſt beaſt the tenant 
poflefled, or other moveable good (as the cuſtom may be) to the lord, 
on the death of the tenant, a manifeſt relict of villein tenure, nor was 
this to be conſidered as a hardſhip, as all the tenants goods and chattels 
were in fact the property of the lord, and he might have ſeized the 
lame at any time, even during the tenant's life. Heriots are incident 


to both ſpecies of copyhold ; wardſhip and fines only to thoſe of inheri” 
O tance. 
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tance. With reſpect to wardſhip, the lord is the legal guardian, and j 
he uſually aſſigus ſome relation of the minor tenant to act for him. 
Of fines, ſome are due on the death of each tenaut; and others are 
mere fines paid for alienation of lands. In ſome manors, only one 
of theſe ſorts can be demanded, in ſome both, and in others, ncither. 
Sometimes they are fixed by cuſtom, and ſometimes are arbitrary, at 
the will of the lord ; but even when arbitrary, the courts of law have 
tied them down to be reaſonable. In ſhort, no fine can now be demanded | 
(unleſs in particular circumſtances) of more than two years improved 
N value of the eſtate : ſo ſtudious is the law of this country to remove 
every, the leaſt, badge of ſlavery. | 
There are alſo two other kinds of tenure, the one an exalted ſpecies 
of copyhold, whereby the eſtate cannot be transferred, but muſt be 
ſurrendered to the lord or his ſteward, to be again granted out and 
held; a tenure ſubſiſting at this day: the other whereby a religious 
corporation holdetli lands of the donor to them and their ſucceſſors 
for ever. The ſervice they were bound to render for ſuch lands was 
generally to pray for the fouls of the donor and his heirs, dead or alive: 
a tenure by which almoſt all the religious houſes held their lands, and 
by which the parochial clergy and many eccleſiaſtical and eleemoſy- 
nary foundations hold them at preſent. But, though ſuch ſervice be 
neglected, as the law now gives no remedy to the lord of whom the 
lands are holden, except that of complaint to the ordinary or vilitor 
to correct it, the tenure is fallen into diſuſe. 
The next object of enquiry is the nature of frechold eſtates, which 
may be divided into thole of inheritance and thoſe not of inheritance. 
I. Freeholds of inheritance are again diviſible into two; abſolute and 
1 himited. 
; 1. The pofſcſſor of an 2 inheritance, or (as he is frequently 
ſtiled) the tenant in fee-ſimple, is he that holds lands, tenements, 
and hereditaments to him and his heirs for ever. This is property 
in its higheſt degree, the owner of which is ſaid to be ſeiſed thereof 
abſolutely in his own demeſne. 
The e fee-{imple or inheritance of lands and tenements relides ge- 
erally" 1 in ſome perſon or other, though many inferior eſtates may 
made from it. As where a perſon poſſeſſing an eſtate grants a 
ſe for A _ number * years, or for one or more lives, the fee- 
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mination of thoſe years or lives, reverts to the grantor or his heirs j 
again. | | 

. To make a fee-fimple or inheritance; in the grant or donation, it 9 8 
is neccilary to inſert the word heirs; for if land be given to a man for 2 
ever, or to him and his aſſigns for ever, this veſts in him only ans el,. 4 
eſtate for life. But this does not extend to deviſes by will, Where 2 [ 
the words for Enel Are ſufficient; nor to fines and recoveries, confi . 2 | 


dered as a ſpecies of conveyance ; nor in creations of nobility by wr17, A Le 
: 1 : # £ ; þ 2 | 
where heirs are implied; nor in grants of lands to ſole corporations — | 
: . ; 8 + 222. — 
and their ſucceſſors, the word ſucceſſors ſupplying the place of heirs ; 1 
nor, laſtly, in the caſe of the King, where a fee-ſimple will veſt in & 


p—_ 


him, by virtue of his prerogative, without either the words herrs or > 
ſucceſſors in the grant; but the general rule is, that the word hers 192 5 . 


neccilary to create an eſtate of inheritance. i 

2. Limited inheritance is ſuch as is clogged wit 
kind. As, in the caſe of a grant to A and his heirs, fenants of a cer- 
tain manor, Whenever the heirs of A ceaſe to be tenants of that ma- 
nor, the grant is loſt. So alſo in the caſe of a grant to A and the 
heirs of Hi body, whereby his lincal deſcendants only are admitted, his 
collateral heirs excluded; or to the heirs male of his body, excluding 
both collaterals, and alſo females lincally deſcended. 

Now all corporeal hereditaments whatſoever, and alſo all incorporeal 
_ hereditaments, iſſuing out of corporeal ones, or which concern, or 
are annexed to, or may be exerciſed within, the ſame, as rents, eſto- 
vers, commons, and the like, may be entailed. So may offices and 
dignitics which concern lands or have relation to fixed and certain 
places; but mere perſonal chattels, offices which relate to ſuch chat- 
tels, and annuities which charge only the perſon of the grantor, not 
his lands, cannot be entailed. But in theſe laſt, if granted to a man 
and the heirs of his body, the man, as ſoon as he has iſſue born may, 
by alienating the eſtate and repurchaſing it, bar ſuch eſtate from ever 
falling to the grantor or his heirs again, though there be no iſſue of 
the grantee or ſuch man living. An eſtate to a man and his heirs, 
for the life of another, cannot be entailed ; neither can a copyhold, as 
this would reſtrain the will of the lord: but by the ſpecial cigſtom of 
ſome manors, a copyhold may be limited to the heirs of the body, the 
cuſtom in ſuch catc interpreting the lord's will. | | 
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Eſtates-tail, or ſuch as can be entailed, are either general or ſpecial. 
Tail-general is where lands are given to one and the heirs of his body ; 
Tail-ſpecial is where the gift is reſtrained to certain heirs, and does not 

o to all of them in general, as where lands are given to a man and 
the heirs of his body on Mary his now wife to be begotten; in which 
caſe none can inherit but the heirs of him and his wife Mary fo ſpe- 
cified. | 

There are certain incidents annexed to an entailed eſtate, but theſe 

Pe Geol be explained hereafter. I ſhall mention only one or two for the 
1 1ſt, A tenant in tail, that is, a man to whom and to the 


id, alienate ſuch eſtate by fine, by recovery, or by certain other 
means, and thereby defeat the intereſt of his own iſſue, though un- 
4orn, as alſo of the grantor or his heirs in reverſion, as was before 
bſcrved reſpecting perſonal chattels; except indeed in caſes where the 
a Ferret has the reverſion. 2dly, He is liable to forfeit them for h high 
27, ,:Freaſon : and, 3zdly, He may aye them with reaſonable leaſes aa 
ith his debts. a 
Next for frecholds not of inheritance, but for life only; and of 
eſe alſo there are two kinds, the one created ſo by the acts of the 
parties, the other by conſtruction and operation of law. 


— where a leaſe is granted to a man to hold for his own life, for that of 
| any other perſon, or for more lives than one; in all which caſes he is 
1 9 a tenant for life. An eſtate, ſimply granted to A, makes A a 

— F e nant for life; and a grant for a term of life, generally without any 
. particular perſon's life ſpecified, 13 conſtrued an eſtate for the life of 
| the perſon to whom it is granted ; all grants in law being conſtrued 


moſt ſtrongly againſt the grantor, unleſs ſuch grantor be the King. 
But in eſtates granted for life, with certain contingencies, they 
may expire before the death of the perſon to whom the grant was made; 
as an eſtate granted to a woman during her widowhood, or to a man 
till he be promoted; in which caſes, the eſtate will expire on the 
marriage of the woman, or the promotion of the man. And vet 


life, may end by a man's c/v// death; as if the poſſeſſor of ſuch 
eſtate ſhould take up a monaſtic life, which renders him dead in law. 
It is on this 2 that in conveyances the grant is generally 


Ate P> a Ag A made 


SE heir of his body any eſtate is given, may, on the birth of his firſt 


1ſt. Frecholds for life, expreſsly created by deed or grant, are, 


while they ſubſiſt, they are termed eſtates for life. An eſtate alſo for 
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Book II. Tur RIGHTS or THINGS. 1909 
made * for the term of a man's natural life,” which can only end by 
his natural death. 

The emoluments of a life eſtate, whether it be created by deed, or 
by conſtruction of law, are principally the following ; 

1. Every tenant for life, unleſs reſtrained by agreement, may cut 
wood for firing, and implements of huſbandry, but he may not fell 
timber, or do other waſte upon the premiſes. 

2, Neither he nor his repreſentatives ſhall be prejudiced by any 


ſudden determination of his eſtate. Thus, if a tenant for life ſows 


his land and dies before harveſt, his executors ſhall have the crop. 
So, if a leaſe be made to huſband and wife during coverture, or the 
time they continue ſo, and the huſband ſows the land, and a divorce 


takes place before the harveſt, the huſband ſhall have the crop. In 
like manner, by 28 Hen. VIII. c. 11. all perſons preſented to any 
eccleſiaſtical benefice, qr to any civil office, are conſidered as tenants 
for their own lives, unleſs the contrary be exprefled in the form of 
donation, 

3. A third emolument relates to leflees ; for they have not only 
the ſame but greater indulgencies than their leflors, the original tenants 
for life ; for in caſes where a tenant for life ſhall not have the profits 


of his labour, owing to the eſtates expiring from ſome act of his own ; 


this exception ſhall not reach his leflee or under-tenant, who 1s a third 


perſon, As where a woman holds an eſtate during her widowhood ; 


if the marries, ſhe loſes the eſtate ; but this act ſhall not deprive her 
tenant of his crop, when ſuch tenant has ſown the land, he not being 
able to prevent her marriage. 


2dly. A freehold for life, happening by operation of law, is of 
three kinds: =. 1. That of tenant in tail after poſſibility of iffue 


extinct. 2. That of tenant by the curteſy of England; and, 3. That 
of tenant in dower. 

1. A tenant in tail after a poflibility of iſſue extinct is, where a per- 
ſon, to whom, and to whoſe heirs by his preſent wife, (ſuppoſe Mary) 
an eſtate is granted, ſhould, loſing his wife, and having no children 
living by her, become tenant for life, to that eſtate; for in this caſe the 
eſtate cannot deſcend to any one. Such au eſtate ruſt be created by 
the act of God, ariſing from the death of that woman out of whoſe 
body the iflue was to ſpring. A perſon enjoying an eſtate in this 


manner, is not puniſhable for waſte, &c. Indeed the law conſiders 
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this eſtate as equivalent to an eſtate for life only, and, as ſuch, will 
permit this tenant to exchange his eſtate with a tenant for life; but 
decms the eſtate forfeited, if he alienates it in fec-imple. 

2. A tenant by the curteſy of England, is a man who marries a 
woman ſcifed or poſſeſſed of an eſtate of inheritance, who has by 
her, iflue born alive, and capable of inheriting her eſtate. In this 
caſe he ſhall, on the death of his wife, hold the lands for his life, as 
tenant by the curteſy of England. But there are four requiſites neceſ- 
fary to make this claim of the man's good. 1, The marriage muſt 


be legal. 2. The wife mult have been in actual poſſeſſion of the 


caſe of ſome incorporeal hereditaments; ſuch as the advowſon of a 
church which did not become vacant during the wife's life. If the 
wife be an idiot ſhe is not ſuppoſed to have her cſtate in poſſeſſion, 
the King taking 1t by virtue of his prerogative, as ſoon as ſhe has any 
title to it; of courſe, her huſband cannot be tenant of it by curteſy. 
5 2. The 7M muſt be born alive, and during the life of the mother. 
- 36deccd in gavelkind nog th the huſband may be tenant by the curteſy 
thout having any iflueX” But in general there muſt be iſſue born, 
id ſuch as was entitled to inherit had it lived. 4. The laſt requiſite 
is the death of the wife, before which the huſband has not a complete 
——— claim to the eſtate, though he may before do many acts to charge the 
E fe, . e 9 
wed +: gl . Tenant in dower, is w Rs the wife ſhall have, for her natural 
2 a third part of all the lands and tencments which her huſband 
ö — oſſeſſed during the coverture. * 
In order to be endowed, or to have her thirds, ſhe muſt be the 
"= of the party at the time of his death. If the be divorced a vin- 


3 
culo matrimonii, ſhe cannot have her dower, but a divorce menſa et 


only docs not deſtroy it. Yet now, by 13 Edw. I. c. 34. if a 
woman elopes from her huſband and lives with an adulterer, ſhe loſes 

er dower, unleſs her huſband be voluntarily reconciled to her. Wi- 

ows of traitors, but not the widows of felons, are by ſtatute alſo 
barr'd of their dower (except in the caſe of ſome modern treaſons re- 
ſpecting the coin). Neither can an alien be endowed, (the Queen 
Conſort excepted) nor ſhall a wife be entitled to her dower, if the is 
t more than nine years old at her huſband's death, 


eſtate; it is not ſufficient to have had it in reverſion : except in the 


4 ——— 
2 13 Ww 0 rey Lo = 


MM — — rats or ——— Se ” OH, . ., 


* 
> 
&D 
x0 
= 
2 
5 
4 
LE 
Way 
mw” 
2 
* 
_ 
23 
"Di 
3s 
"4 
4 4 
8 
4 
3 
3 
1 
* 1 
* 
Ny 
5 
52 
a4 
4 
* 
>, 
oe 
E. 
* 
By - 
py 
_ 
"4 
. 
* 
[7 2 
8 
85 
9 
2 
5 
WL 
A 11 
* 
= 
by 4 
I'S» 
A 
, % 
1 
Y * 
$f 
NE 
2 
* * 
= 
8 
Wl 
* 4 
= : 5 
RY. 
IF 
2 
. 
— 
pe 
Z 
3 
3 
Wn 
** 
E 
. 
A 
3 
nw 


i wi 5 a nl” as 


Book II. TuE RIGHTS or THINGS. 111 { 
A widow by law now is entitled to a third part of all lands and tene- 
ments of which her huſband was ſeiſed in fec-ſimple or fee-tail at any } 
time during the coverture; that is, of every thing he poſſeſſed, eſtate 
or effects, and of all reverſions to which he was entitled; in ſhort, of 
any thing, of which any child ſhe might have had, might poſlibly _ 
have been heir. For example, if a man poſſeſſing an eſtate hath a fon 
by a firſt wife, and after marrics a ſecond, ſuch ſecond wife, when a 1 
widow, ſhall have a third part of ſuch eſtate, as on the death of the ! 
ſon by the former wife, her iſſue might poſſibly have been heir to it. 
But if the huſband held only his eſtate to him and his heirs by his 
wite Mary, though Mary might have been endowed, or have had 
her third part of this eſtate, yet if Mary dies, and he marries again, 
his ſecond wife ſhall not enjoy the ſame privilege, as no iſſue ſhe could 
have had by him, could by any poſſibility inherit them. In caſes 
where the huſband is poſlefled only of lands in 7ranfitu (as where, by 
a fine, land 1s granted to a man, and he immediately renders it back 
by the ſame fine) ſuch a pofleflion will not entitle his widow to a third 
part of it; but it is otherwiſe, if the poſſeſſion continues with him for 
a ſingle moment. In a word, a widow is entitled to a third part of 
all her huſband's lands, tenements, and hereditaments, corporeal and in- F 
corporeal, under the reſtrictions above ſet forth, unleſs there be ſome | 
ſpecial reafon to the contrary. Nay, if a man alicnates his land during 
the life of his wife, and the not divorced, when a widow, ſhe is en- 
titled to the thirds of ſuch alienated lands, for he parts with them 
liable to dower. Copyholds are not liable to dower, being eſtates 
only at the will of the lord, unleſs it be by the ſpecial cuſtom of a 
manor, in which caſe ſuch dower is called the widow's free-bench. 

A widow by {ſtatute is entitled to live in her huſband's chief 
manſion houſe, for forty days after his death, in the courſe of which 
forty days her dower ſhall be aſſigned her, either by the heir of the 
| huſband or his guardian. If this be not done, or done unfairly, ſhe N 
has her remedy at law, and the ſheriff is appointed to aſſign. If more | 
be afligned her than ſhe ought to have, 1t may be afterwards remedied 
by a writ of admeaſurement of dower. - If the matter, of which ſhe is £ 
endowed, can be divided, it muſt be fet out by meaſure and bounds, # 
if not, ſhe is to be endowed ſpecially; as of the third preſentation to a 
living, the third part of the profits of an office, the t!.rd ſheat of tithe, 
and the like, 4 us next, ſee what will bar a widow's 792 to dower. 
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And this may happen not only by elopement, divorce, by being 
an alien, by the treaſon of her huſband, and other difabilities before 
mentioned ; but ſhe may be barred of her dower, by detaining the title 
deeds or evidence of the eſtate from the heir, untill ſhe reſtores them: 
and by a ſtatute of Edw. I. if a widow aliens the land aſſigned her for 
dower, it is immediately forfeited to the heir. She may alſo be barred 
of her dower by levying a fine or ſuffering a recovery of the lands, 
during her coverture. But the general method of barring dowers 1s 
by j jointure. 

A jointure is a joint eſtate, ſtrictly ſpeaking, limited to both huſ- 
band and wife, or a ſole eſtate limited to the wife after the death of 
the huſband, which being made to her before marriage, precludes her, 
by 27 Hen. VIII. c. 10. for ever from her dower. But then theſe 
four requiſites muſt be punctually attended to. 1. The jointure muſt 
take place immediately on the huſband's death. 2. It mult not be 
for a ſhorter term than her own life. 3. It muſt be made to herſelf 
alone, and not in truſt; and, 4. It muſt be particularly expreſſed in 
the deed of conveyance, that ſuch jointure is in ſatisfaction of her 
whole dower. If the jointure be made after marriage, the can chuſe, 
after the death of her huſband, whether ſhe will accept the jointure 
or her dower. And if by any fraud or accident, the jointure proves 
to be on a bad title, and the widow is turned out of poſſeſſion, ſhe may 
claim her dower as at Common Law. | 
Tenants in dower have ſome privileges ior to jointreſſes, and 
jointreſſes have others ſuperior to tenants in dower. Tenants in dower, 
by Common Law, are not liable to pay tolls or taxes, nor can the King 
diſtrain for any debt her huſband might have contracted with him 
during the coverture. On the other hand, a widow may enter on her 
jointure land, at once, without any formal proceſs, whereas to compel 

a legal affignment of Jower, has a very tedious mode of proceeding, 
kd ; is attended with great trouble. And a ſtill greater advantage to 

a jointure is, that it is not forfeited by any treaton of the huſband, 
which 3 is not the caſe with dower; of courſe, of the two proviſions, 
that of a jointure is the moſt cligible. 

We will next conſider eſtates, in themſelves leſs than freehold : of 
which there are three Kinds. 1, Eſtates for years. 2. Eſtates at will; 


and, 3. Eſtates by ſufterance. 
I, An 
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I. An eſtate for years is a leaſe or agreement for the poſſeſſion of 
lands or tenements for a certain length of time. If one man make a 
leaſe to another, for ſo many years as A B ſhall ſpecify, it is valid. 
If no day of commencement is named in the leaſe, it begins from the 
ſealing and delivery of it. But a leaſe granted for ſo many years as 
A B hall live, is void from the firſt, as the term can never be re- 
duced to a certainty. In like manner, no rector can grant a leaſe of 
his glebe for ſo many years as he ſhall continue rector; but a leale for 


a certain number of years, provided A B ſhall fo long hve, or ſs long 
continue rector, is a good leaſe, there being here a certainfi xed period, 


beyond which 1t cannot continue, though it may determine ſooner. 

And with reſpect to the period of a year, the law conſiders it only 
as three hundred and ſixty-five days: for though in leap year it con- 
ſiſts of three hundred and ſixty- ſix, yet by 21 Hen. III. the laſt two 
days are conſidered only as one. In calculating months; ſome arg 
ſtiled lunar, and others calendar ; the lunar month is twenty-eight 
days; and all months in law, imply lunar months, unleſs otherwiſe 
expreſſed. A leaſe therefore for twelve months, is only for forty- 
eight weeks; but if it be made for a twelvemonth, it is good for the 
whole year. In the ſpace of a day, the whole twenty-four hours are 
reckoned ; if therefore I engage to pay money on any certain day, I 
diſcharge the obligation, provided I do it before twelve o'clock at 
night, 

It muſt be obſerved here, that, as an eſtate even for a thouſand 
years is only a perſonal eſtate, whereas an eſtate for any life is a free- 
hold; ſo a Teaſe for years may be granted to commence at ſome future 
period, though a leaſe for life cannot: for there is no freehold eſtate 
without corporal poſſeſſion, which cannot exiſt, if it is to take place 
only at ſome future period. A bare leaſe does not veſt any eſtate in 


the leſſec, but gives him a right only of entry on the premiſes, which 


right is called his intereſt in the term; but when he has abſolutely en- 


tered and accepted the grant thereby, he becomes then poſſeſſed of the 


term of years, though not properly of the land: for the word ferm 
does not merely imply the time named in the leaſe, but the eſtate 
allo, and the intereſt that paſſes by that leaſe : for the ferm may ex- 
pire by ſurrender, forfeiture, &c. even during the continuance of the 
time. Thus, if I grant a leaſe to A for the ferm of three years, and 


after the expiration of the ſaid term to B for fix years, and A fur- 
F renders, 
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renders, or forfeits his leaſe at the end of one year, B's intereſt ſhall 
take place immediately ; but, if the leaſe had been thus worded, “from 
sand after the expiration of the ſaid 7hree years,” or ** from wit after 
& the expiration of the ſaid 7zme” (omitting the word ferm) B's intereſt 
would not commence till the three years were fully elapſed, whatever 
might have become of A's term. 

A tenant for a ferm of years, has, unleſs by ſpecial agreement to 
the cgntrary, a title to the ſame eſtovers, that a tenant for life is en- 
titled to, that is to ſay, to houſe- bote, fire-bote, plough-bote, &c. 
_ expreſſions which have been before explained. 

As to the profits of that land ſowed by a tenant for years, in the 
laſt year of his time or term, there is this difference between him and a 
tenant for hie : that, whereas in a leaſe for life, the time is uncertain, 
and of courſe the tenant ſhall be entitled to the crop at harveſt, though 

e leaſe expires between ſeed-time and harveſt, yet it ſhall not be ſo in a 
leaſe for years, where there is no ſuch uncertainty ; for ſhould the leaſe 
expire at Midſummer, if the tenant is ſimple enough to ſow the land that 
ſpring, the crop ſhall be the landlord's; but ſhould the leaſe expire with 
the life of the leſſor, or any other life, the tenant is entitled to the 
crop; yet not ſo, if he forfeits his leaſe by any act of his own. 

II. An eſtate at will is a leate of land granted during the pleaſure 
of the leflor. Such an eſtate is not aſſignable, becauſe the leflor may 
remove the leſſee when he pleaſes ; but the leſſee may quit the land 
at any time. Indeed, if the leflor ſhould remove him between ſeed- 
time and harveſt, the leflee is entitled to the crop, but not ſo, if he 
removes himſelf: and it is now ſettled in our courts of law that, 
beſide, an expreſs declaration of the leſſor made upon the land, or by 
notice given to the leſſce that he thall hold no longer, the following 
circumſtances ſhall put an end to an eſtate at will: v/z. the exertion 
of any act of ownerthip by the leſſor, ſuch as entering on the pre- 
mites, and cutting timber, diſtraining for rent, and impounding ſuch 
diſtreſs on the land; granting a leaſe of the land for years, to com- 
mence immediately; any act of defertion by the leflee, ſuch as allign- 
ing the eſtate to another, or committing waſte, or, above all, the 
death or outlawry of either leſſor or leflee. In caſes where the tenant 
is ſuddenly removed, he ihall have reaſonable liberty to take away his 
property; aid it the rent be payable quarterly or half-yearly, and the 
tenant ſhould chuſe to quit, the rent ſhall be paid to the end of the 

5 | Current 
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current quarter or half year. In ſhort, the law is careful that no 
ſudden determination of one party ſhall extend to the unforeſeen pre- 
judice of the other: it is for this reaſon that tenancies at will have of 
late years rather been conſidered as tenancics from year to year, courts 
of law not ſuffering either party to determine the tenancy even at the 
end of the year, without reaſonable notice to the other. 0 

III. An eſtate at ſufferance is where a man becomes poſſeſſed of land 
by a legal title, but holds it afterwards without any title at all. As 
where a tenant holds a farm without leave of his landlord, beyond 
the time of his leaſe; or where a tenant at will keeps poſſeſſion after 
the death of the landlord. Such a man 1s a tenant at ſufferance, and 


may be ouſted by formal entry of the owner upon the premiſes, and 


the legal proceſs of ejectment, but cannot be ſued upon an action of 
treſpaſs. Indeed where the land belongs to the crown, ſuch a holder 
over is conſidered as an abſolute intruder, and may be proſecuted ac- 
cordingly ; but 4 Geo. II. c. 28. & 11 Geo. II. c. 19. have almoſt 
put an end to the practice of tenancy by ſufferance, unleſs with the 
tacit conſent of the owner: for by theſe it is enacted, that in caſe any 
tenant for life or years, or other perſon claiming under or by colluſion 
with ſuch tenant, fhall wilfully hold over after the determination of 
the term, and demand made, and notice in writing given, by him to 
whom the remainder or reverſion of the premiſes ſhall belong, for de- 


| livering the poſſeſſion thereof; fuch perſon ſo holding over, or keep- 


ing the other out of poſſeſſion, ſhall pay for the time he detains the 
land, at the rate of double its yearly value. And, in cafe any tenant, 
having power to determine his leafe, ſhall give notice of his intention 
to quit the premiſes, and ſhall not deliver up the poſſeſſion at the 
time contained in ſuch notice, he ſhall thenceforth pay double the 
former rent, for ſuch time as he continues in poſſeſſion. 

Beſides the ſeveral ſpecies of eſtates we have mentioned, there is ſtill 
another called a Conditional eſtate or an eſtate upon condition; being 
ſuch whole exiſtence depends on the occurrence or non-occurence of 
ſome uncertain event: and of this there are two kinds. 1. Eſtates 
upon condition zmpl/zed ; and, 2. Eſtates upon condition expreſſed. 

I. Eſtates upon condition implied in law are, ſuch as are granted 
with conditions inſeparably annexed to them, from their very efflence 
and conſtitution, though no condition be expreſſed in words: as, for 
example, the grant of an office, which implies a condition, that the 

P 2 orantee, 
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grantee, or perſon to whom ſuch office is granted, ſhall fulfil the duties 
of it; (though ſuch condition is not expreſsly ſet forth in words) if 
not, it ſhall be lawful for the grantor or his heirs to turn him out, 
and grant the office to ſome other perſon ; for an office, either public 
or private, may be forfeited by abuſe or neglect. Franchiſes alſo are 
held to be forfeited iu the fame manner. 

On the ſame principle proceed all the forfeitures, deemed in law, 
of life eſtates and others, for any acts done by the tenant himſelf, that 
are incompatible with the eſtate he holds; as if he ſhould make over 


ſuch eſtate as a fee-fimple, this being by the Common Law ſuch a 


breach of the condition annexed to a lite eſtate, as incurs a torfeiture of 
it, which condition is, that eſtate-holders ſhall not attempt to create a 
greater eſtate than they themſelves are entitled to. | 
II. An eſtate on condition expreſſed in the grant itſelf, is where 
any ſpecies of eſtate is granted, with an expreſs condition annexed, 
whereby the eſtate ſhall either commence, be enlarged or defeated on a 
performance or breach of ſuch condition. Thus, if an eſtate for life 
be limited to A, upon his marriage with B, the marriage is the con- 
dition, and till that happens, no eſtate is veſted in A. On the ſame 
principle are all eſtates granted during widowhood, &c. 
When the conditions of ſuch eſtates, either implied or expreſſe d, 


are fulfilled, the grantee or holder may have an eſtate of freehold, pro- 


vided the eſtate on which ſuch condition is annexed be in itſelf of a 
freehold nature. If the expreſs condition of an eſtate be impoſſible at 
the time it was created, or becomes afterwards ſo by the act of God, 
or the act of the party granting ſuch eſtate, or if it be contrary i law 
or repugnant to the nature of the eftate, it is void: in any of which 
cafes, if the condition is ſubſequent, that is, to be performed after the 
eſtate is veſted, the eſtate ſhall become abſolute in the tenant ; bur, 
if precedent, that is, to be performed before the eſtate is veſted, the 
grantee can have no claim upon it. For example, if a fee-ſimple be 
granted to a man on a ſubſequent condition, that unleſs he travels from 
London to York in five hours, within a certain period, or marries a 
certaiu woman by ſuch a day, (within which time the woman dies, 
or the gtantor marries her himſelf) or unleſs he kills another, the 
eſtate ſhall be vacated and determine; here the condition is void, 
and the eſtate becomes abſolutely the property of the grantee : for the 
eſtate once veſted in him ſhall. not be defeated afterwards by an im- 

poſſible 
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poſſible or illegal condition. But, if the condition be precedent, that 
is, to be performed before the eſtate is veſted, as a grant to a man that 
provided he kills another, or travels to York in five days, he ſhall 
have fuch an eſtate, the grantee can have no claim, for he hath no 
eſtate till the condition be complied with. 

There are ſome eſtates defeaſible upon condition ſubſequent, that 
require a partic: lar notice : ſuch are 

Eſtates held in pledge; which are of two kinds, living pledge, and 
dead pledge or mortgage. 

Living pledge is where a man borrows a ſum af money, and grants 
the lender an eſtate to hold, till the rents aud profits of that eſtate ſhall 
repay the money borrowed. Such an eſtate 1s conditioned to be void 
as ſoon as the money is repaid ; and here the land in pledge is faid 
to be living, as it ſubſiſts and ſurvives the debt: but a dead pledge 
or mortgage, is when a man borrows of another a certain ſum, and 
grants him an eſtate, on condition, that if he, the mortgagor, ſhall 


repay the mortgagee the ſum borrowed on a certain day mentioned in 


the deed, that then the mortgagor may re-enter on the eſtate ſo granted 
in pledge; or, as is now the cuſtom, the mortgagee ſhall re-convey 
the cſtate to the mortgagor. Here the land pledged is, by law, in 
caſe of non-payment at the time fpecified, dead and loſt to the mort- 
gagor, and becomes abſolutely veſted in the mortgagee. But leſt ſuch 
mortgaged eſtate ſhould be liable to the dower of the widow of the 
mortgagee, the preſent mode of mortgaging is only to grant a long 
term of years, by way of mortgage, with condition to be void on re- 
payment of the money borrowed. 

Though from the nature of mortgages, the mortgagee might enter 
upon the eſtate as ſoon as in poſſeſſion of the deeds, yet the mode now 
is to agree that the land ſhall ſtill remain in the poſſeſſion of the mort- 
gagor, till the day of payment, when, in caſe of failure, the mort- 
gagee may take poſſeſſion; but here again the court of Chancery in- 
terferes, and though the lands mortgaged be thus forfeited, yet it will 
allow the mortgagor, within a reaſonable time, to redeem his eſtate, 


paying to the mortgagee his principal, intereſt, and expences. This 


privilege to mortgagors 15 called the equity of redemption. On the 
other hand, the mortgagee may either compel the ſale of the eſtate, iu 
order to get his money immediately, or he may call upon the mort- 


gagor to redeem it within a ſhort time, on pain of being ever fore- 
cloſed. 


"= 
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cloſed trom redeeming tae fame. In fome caſes of fraudulent mort- 
gages, the fraudulent mortgagor, by 4 and 5 Will. and Mary, c. 16. 


loſes all equity of redemption whatever. The mortgagce is indeed 


now obliged to ſerve the mortgagor with an cjectment to get poſſeſ- 
ſion of the eſtate, but by 7 Geo. II. c. 20. after payment or tender 
by the mortgagor of principal, intereſt, and coſts, the mortgagee can 
maintain no ejectment, but is compellable to reſign his ſecurities. 

There are two other ſpecies of eſtates detealible on condition ſubſe- 
quent, vis. 1. Thoſe held by fatute merchant, and fatute flaple, which 
are eſtates of debtors conveyed to creditors, as a ſecurity till the debts 

are paid; and, 2. An eſtate by elegit, a writ fo called, by which the 
ſheriff, on the plaintiff's obtaining judgment for a debt, gives him 
poſſeſſion of one half of the defendant's lands, till his debt and coſts 
are paid: but as theſe ſeldom occur, we ſhall take no further notice 
of them. | 
We have hitherto conſidered eſtates with reſpect to their duration 
only, let us now take them in another view; with regard to the 
time when their profits begin. In this ſenſe, they may be ſaid to be 
either in poſſeſſion or expectancy. | | 

I. All the eſtates we have hitherto treated of, are eſtates in poſſeſ- 
ſion, and as we have ſpoken fully on this head, nothing further re- 
mains: but the doctrine of eſtates in expectancy, is nice and abſtruſe; 
they will require therefore no ſmall degree of attention. 

II. Of expectancies there are two kinds, one created by the act of 
the parties, called a Remainder ; the other, by act of law, called a 
Reverfin. | | | 

1. An eſtate then in remainder is an eſtate ſo granted as to take 
place after another eſtate is determined or ended. As, if lands are 
granted to B for thirty years, and at the expiration of that term to 
'C and his heirs for ever; in this caſe B is tenant for years, 
the remainder to C in fee, which is for ever, Here now are two 
eſtates made out of one; the firſt, in poſicſſion to B, the ſecond, in 
expectancy to C. If an eſtate be granted to B for thirty years, after 
that term to C for life, and then to D and his heirs for ever, the 
law would expreſs it thus; B is a tenant for years, with remainder to 
C for lite; remainder over to D in fee. A remainder then implies 


ſome particular or preceding eſtate ; for an eſtate granted or created 


to commence at a future period, without fome intervening eſtate, 
| cannot 
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| 
cannot be properly a remainder, It is a maxim indeed at Common } 
Law, that no freehold can be created to commence in future, for to . 3A 

J 


create a frechold, immediate poſſeſſion muſt be given; though a I1-ale<- -—_—— —— | 
therefore to A, to commence from the end of three years next eu- — — 
ing, be good, yet a conveyance of lands to A, to hold to him and his 3 
beit for ever, from the end of three years next enſuing, is void. 0 a ” oY 
make therefore a frechold good to B, the enjoyment of which is to_- . 
commence at a future period, a preceding or particular eſtate muſt b uy. 7 3 1 


d, 
N. 8 
A 


firſt granted to A, and A be put in pofleflion of it, which, as this 
taking poſſeſſion of it naturally communicates that poſſeſſion to * | 
without which poſſcſſion it cannot be a freehold. Neither ſhould ſuch 
a particular eſtate, that ſupports a remainder, be a leaſe at will, no ey ter He CIT 
be an eſtate for the life of a perſon not in being, nor an eſtate 28 — 
ters and vacates it; for in theſe caſes the remainder would be void, 53 | 
ſuch particular eſtates may become void before the expiration of the © e 4 
time they are granted for. . \4 

To make a remainder alſo a good freehold eſtate, the preceding of — | 
ſion, out of the power of the grantor or his heirs to recover; tor the” RET —Y 
rcaſons before aſſigned. <> 

To make a remainder alſo good in law, the eftate muſt veſt in the” 
perſon to whom it is firit granted, till the inſtant that the perſon who 2 
citate be given to A for his life, and the remainder to the eldeſt fon 
of B for ever, and A ſhould die before B has any ſon, the 5 W- 
would be void; for the link, if it may be ſo called, between 4 and "4 
the eldeſt fon of B, is broken by the death of A, before the birth 05 do 
not enjoy this remainder, on the principle before laid down, that as -<--<-< 
the precedent or particular eſtate, and the remainder are one and the ©, - 2. | 
lame in law, the particular eſtate ſupporting the remainder; when Ze af af 
ſuch eſtate drops, the remainder drops of courle ; a third intervening 2 — | 


particular eſtate and its remainder is one and the ſame eſtate, . 

life upon condition, on breach of which condition, the grantor re- en? , 
particular eſtate for life or for years muſt be given, with firm polict- 

has the remainder takes poſſeſſion of it. Suppoſe, for example, an” 

B's ton: and even ſuppoſing B ſhould afterwards have a fon, he Will i £1 
eſtate between the death of A and the birth of B's fon, will not keep 

it up. It is on this laſt principle that the doctrine of contingent m_— ' 
mainders depends, remainders being cither veſted or contiugent. The 
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nature of veſted remainders we have ſcen, contingent remainders are 
now to be explained. 

Contingent remainders are thoſe where the eſtate in remainder 1s 
uncertain whether it may take place or not. For example, if A be 
a tenant for life, with remainder to B's eldeſt fon (then unborn), it is 
a contingent remainder, it being uncertain whether B may ever have a 
ſon. So again, if an eſtate be granted to A for life, with remainder 
to B in fee, in caſe B ſurvives A; it is a contingent remainder : for 
during the joint lives of A and Þ it is contingent; if B dies firſt, 

it can never veſt in his heirs, but is loſt for ever; but ſhould A die 
firſt, the remainder to B becomes veſted. To make ſuch contingent 
remainders good freeholds, the precedent or particular eſtate muſt be 
a freehold alſo; that is, where an eſtate is granted to A, the remainder 
in fee to the heirs of B, ſuch eſtate muſt not be granted for years to 
As, but to A for his life; for unleſs the grantor gives up the free- 
hold when the remainder is created, ſuch freehold remainder is void; 
and nothing leſs than an eſtate for life is a freehold, 

Contingent remainders may be deſtroyed, by deſtroying the parti- 
cular eſtates upon which they depend, before the contingency occurs, 
whereby they become veſted. The tenant for life of a particular 
eſtate, may, independent of his death, by ſurrender, alienation, or 
other means, deſtroy his own lite eſtate, and thus defeat or deſtroy 
the remainder. In theſe caſes therefore it is neceſſary to appoint truſ- 
tees to preſerve the contingent remainders; in whom there is veſted 
an eſtate in remainder for the life of the tenant for life, to com- 
mence when his determines. Should therefore his eſtate end by any 
other means than his death, their eſtate for the reſidue of his natural 
life will then take place, and ſupport the remainder or remainders de- 
pending in contingency. 

Courts of law have ever been favourable to remainders bequeathed 
by will; where dying perſons cannot always be ſuppoſed to have 
practitioners at hand: but in ſuch caſes they do not call them remain- 
ders, but executory deviſes, or deviſes hereafter to be executed ; for 
remainders, though void in a deed, ſhall be good by way of execu- 
tory deviſe. 

By executory deviſes, remainders may be created in ſome meaſure 
contrary to the rules before laid down. 1. In the firſt place, they 

need no preceding or particular eſtate to ſupport them. 2. A fee- 
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ſimple or other leſs eſtate may be limited after a fee-fimple; and, 3. A 
remainder of a chattel intereſt may be limited after a particular eſtate 
for life created 1n the fame. | 

1. The firſt caſe happens, where land is deviſed to a ſingle woman 
and her heirs, upon her. day of marriage. Here a freehold commences 
in future, a contingent remainder being created, without any particu- 
lar eſtate to ſupport it. Till this remainder takes place, the land de- 
ſcends to the heir at law. This limitation in a deed would be void, 
but it is good by will, by way of executory deviſe; and not being a 
preſent intereſt, it cannot be barred by a recovery, ſuttered before it 
commeuces. | 

2. The ſecond caſe happens where a man deviſes his whole eſtate 
in fee, but limits a remainder thereon to commence on a future con- 
tingency. For example, if a man bequeaths land to A and his heirs, 
with a remainder to B and his heirs; if A dies before the age of 
twenty-one ; this remainder, though void in a deed, is good by way 
of executory deviſe, But in both theſe ſpecies of executory deviſes, 
the ntingencies ought to be ſuch as may happen within a reaſonable 
time, as within one or more lives in being, or within a term of 
twenty-one years. , | 

3. By exccutory deviſe alſo a term of years may be given to one 
man for his life, and the remainder given to another, which could 
not be done by deed ; and, in this caſe, it is held, provided the re- 
mainder-man, or men, be in being, during the life of the firſt devitee, 
ſuch firſt deviſee cannot bar the remainder by ſuffering a recovery. 

2d. An eſtate in reverſion is the reſidue of an eſtate left in the 
grantor, to commence in poſſeſſion, after the expiration of ſome parti- 
cular eſtate granted out by him; and is a ſpecies of eſtate in expec- 
tancy, created by the operation of law; a reverſion being never 
created by deed or writing, but ariſing from conſtruction of law; 
whereas a remainder can never be created but by deed or by teſtament. 
Both, however, are equally transferable, when actually veſted, If 
A entails an eſtate upon B and his heirs; upon the extinction of B 
and his heirs, it reverts, without any ſpecial retervation, to the original 
grantor A, or his heirs ; and this is called a reverſion or returning of 
land to the grantor or his heirs, after the grant is over, The rever- 
ſion alſo, after an eſtate for lite, years, or will, continues in the lefior 
or his hcirs, | | 


— 


— 


2 


—— — 
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1 or — To prevent any 8 concealments of deaths, to the injury of 


thoſe who may have eſtates in expectancy, it is enacted by 6 Ann, 
c. 18. That all perſons, on whole lives any lands or tenements are 
holden, ſhall (upon application to the court of Chancery and order 
made thereupon) once in every year, if required, be produced to the 
court, or its commiſſioners ; or, upon neglect or refuſal, they ſhall be 
taken to be actually dead, and the perſon, entitled to ſuch expectant 
eſtate, may enter upon and hold the lands and tenements, till the party 
ſhall appear to be living. 

We come next to treat of eſtates, with reſpect to the tenants 2 
hold them. Now, eſtates may be held four different ways. . In 
1 2. Joint-tenancy ; 3. Coparcenary, and, 4. In common. 

. He that holds an eſtate in ſeveralty, holds it ſingly, in his. 
Own . ſolely: the common method of holding eſtates. 

2. He that holds in joint-tenancy, holds the eſtate in conjunction. 
with two or more perſons as granted. 

The nature of an eſtate in joint-tenancy depends on the wording of 
the deed or will, by which the holders claim title: for if lands be 
given to more perſons than one, without any explanatory words, as,. 
for example, to A and B and their heirs; A ard B are immediately 
Joint-tenants in fee, and a thorough. union, with regard to the eſtate, 
takes place between them. A cannot ſay, I will have one half, and 


Z ſhall have the other, but each has an undivided moiety of the whole. 


If two joint-tenants let a verbal leaſe of their land, reſerving rent to be 


paid to one of them ; the other has a claim to half that rent, and the 
land, at the expiration of the leaſe, reverts to both, as before. If their 


leflee ſurrenders to one, he ſurrenders to both, and ſo on; the act of 


one being the act of both: in actions, however, relating to their joint 
eſtate, one cannot be ſued without joining the other. But if two or 
more joint-tenants are patrons of a living, and they prefent different 
clergymen, the biſhop may refuſe to admit either; becauſe the perſon 
preſented muſt be nominated jointly by the whole, and if they do not 
agree within fix months, the living ſhall lapſe. But the biſhop may, 
if he pleaſes, admit either of the clerks ſo preſented, for the good of 

the church, and the prieſt of one joint-tenant ſo admitted, ſhall pre- 
ſerve the title to preſent in both of them. One joint-tenant, however, 


cannot by himſelf do any act which may tend to injure the eſtate of 
EE - the 
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the other ; ſuch as to let leaſes or grant copyholds ; and if any waſte 
be done, that is, if any timber be cut down, or any damage done to 
the land, one joint-tenant may maintain an action of waſte againſt 
the other; and, by 4 Ann, c. 16. joint-tenants may have actions 
of account againſt each other, for receiving more than their due ſhare 
of the profits of the joint eſtate. 

When two or more are poſſeſſed of a joint eſtate, of inheritance, 
for their own lives, or the life of any other perſon; or are jointly poſ- 
ſefled of any perſonal eſtate ; on the death of either, the whole ſhall 
reſt in the ſurvivors, and in the end, in the laſt ſurvivor. No one 
joint-tenant has a diſtinct moiety from the other; but, if in caſe of 
any ſubſequent act (as by alienation or forteiture of either) the intereſt 
becomes ſeparate and diſtinct, the joint-tenancy ceaſes ; but, while it 
continues, each has a concurrent intereſt in the whole, and there- 
fore, after the death of either, the whole intereſt devolves to the ſur- 
vivors. 

Joint-eſtates or joint- tenancy cannot ariſe by deſcent or act of law, 
but merely by purchaſe, will, or acquiſition by the act of the party; 
but they may be deſtroyed various ways: 1. By agreement. Now 
Joint-tenants may agree to part their lands, in which caſe they are 
joint-tenants no longer, and the right of ſurvivorſhip is deſtroyed. 
Anciently joint-tenants could not compel each other to divide; but by 
31 Hen. VIII. c. 1. and 32 Hen, VIII. c. 32. joint-tenants, either 
of inheritances or other leſs eſtates, are compellable by writ of parti- 


tion to divide their lands. 2. Joint-tenancy may alſo be ſevered by 


one of the parties conveying his ſhare of the eſtate to a third perſon. 
In this caſe, joint-tenancy becomes tenancy in common. 3. If there 
be two joint-tenants for life, and the inheritance of the whole ſhould 
become the property of one, either by purchaſe or deſcent, the joint- 
tenancy ceaſes, as their unity of intereſt ceaſes : though where an 
eſtate is originally limited to two for life and afterwards to the heirs of 
one of them, it ſhall remain in jointure during their lives. But if 
one of three joiut-tenants ſhould fell or part with his ſhare, the two 
remaining tenauts ſtill hold their parts by joint-teuancy and ſurvivor- 
ſhip; and if one of three thould give up his ſhare to either of his bro- 
ther tenants, though the joint- tenancy, with regard to that part ſo given 
up, is deſtroyed, the two remaining ſhares are {till held in jointure, 
for they ſtill preſerve their original unities. If where there are two 


Q 2 joint- 
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joint-tenants for life, one ſhould grant away his part, for the life of 
his brother-tenant; his part ſo granted away, is immediately forfeited, 
it being, according to the doctrine laid down before, attempting to 
create a greater eſtate than he has ; for 1t might poſſibly laſt longer 
than that which he is legally entitled to. He has it only for his own 
life, whereas he grants it for the life of his brother-tenaut, who may 
poſſibly outlive him. If joint-tenants give up the advantage of ſurvi- 
vorſhip, it is their intereſt to diflolve the joint-tznancy ; as, in this 

caſe, each may tranſmit his own part to his own heirs. 
= 3. An eſtate held in coparcenary, is where lands of inheritance 
Fae _=- < deſcend to a plurality of perſons ; as, in default of male ifſue, where a 
„man's eſtate deſcends to his daughters, in which caſe they all inherit 

— and become co-heireſſes, co-parceners, or parceners. 
2 ood . Parceners, like joint-tenants, may ſue and be ſued joiiitly, for mat- 
2 EC: — ters relating to their joint eſtate, and the entry of one ſhall in ſome 
I E caſes be the entry of the whole: but they cannot maintain an action 
. Pra e— ole againſt each other, nor an action of treſpaſs. If an eſtate 
| L Corr deſceinds to two daughters, where no writ of partition 1s brought to 
2 — divide it; and one ſhould die before the other, the ſurviving daughter 
— — and the 3 of the other, or, when both are dead, their two heirs are 
* parceners, and fo on, as long as it continues in a courſe of deſcent 
LS Apes £, undivided: there being no right of ſurvivorſhip here. If one parceuer 
, B onveys away her ſhare, though no diviſion of the eſtate be made, 
5 5 n are no longer held in coparcenary, but in common. 

4 . 1 dividing ſuch eſtates, when the partition is made by ſome friend, 
WE Inn << the conſent of all parties, the ſiſters ſhall chuſe each of them a 
Cor Fora) part according to ſeniority, or otherwiſe, if agreed ; but if the eldeſt 
ſiſter be dead, her iflue ſhall not chuſe firſt, but her next ſiſter. Where 
an advowſon deſcends in coparcenary, and the ſiſters cannot agree in 
the preſentation ; the eldeſt and her iſſue, nay, her huſband or her aſ- 
ſigns, ſhall preſent alone before the younger. In cafes where the di- 
viſion takes place by compulſion, the ſheriff aſſigus to each her ſhare, 
as ſet out by the verdict of a jury impanelled on the lands: ſuch 
parts as cannot be divided, v/z. the houſe, right of common, &c. the 
eldeſt fiſter may, if ſhe pleaſes, have them, making the others a rea- 
ſonable fatisfaftion in other parts of the inheritance, or they may 
take the profits of the undivided. thing by turns, as they take the ad- 


vorvlon, 


4. Tenants 
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4. Tenants in common are thoſe who hold a joint eſtate by dif- 
ferent titles. One, for example, may hold his ſhare by deſcent, and 
another by purchaſe ; one may hold it in fee, the other only for life, 
and ſo on. A tenancy in common may be created by the deſtruction 
of joint-tenancy and coparcenary, as was thewn before; or may bs 
created by expreſs limitation in a deed ; for if lands be given to two or 
more, and it be not joint-tenancy, it muſt be tenancy in common. 
An eſtate given to two, to be holden, the one half to one, and 
the other to the other, is in common, and where a man ſells half. his 
eſtate, the ſeller and buyer are tenants in common; for joint-tenants 
do not take their eſtate by diſtinct halves. But a deviſe by will to 
two perſons to hold jointly and ſeverally, is a. joint-tenancy, from the 
word jointly in the bequeſt ; whereas an eſtate given by will to A and 
B, equally to be divided between them, is a tenancy in common. 
But, the beſt way in granting an eſtate, either by deed or by will, 
if the grantor does not mean joint-tenancy, is to limit the eſtate to 1 
and B, for example, as tenants in common, not as joint-tenants. _ 

Tenants in common, like joint-tenants, are compellable to divide 
their lands, and, like them, are liable to reciprocal actions of waſte, 
and of account. 31 Hen. VIII. c. 1. 32 Hen. VIII. c. 32. 8 & 9 
W. III. c. 3. 


C HRA 


OF TITLES  F@O'ESTAPES 


FI AVING treated ' of tenures and the ſeveral ſpecies of eſtates 

holden thereby, we come now to the titles by which ſuch eſtates 

are claimed; and of theſe there are four degrees. We will conſider 
them in progreſſive order. 

I. The loweſt or moſt imperfect degree, is mere naked prſſeſſion, . 

occupancy of an eſtate without any ſhadow of claim; ſuch as occurs 

when one man invades the property of another, and by force or ſur- 


prize turns him out of poſſeſſion; which the law terms a dſe;//in, in 
contradiſtinction to that actual ſen, or corporal freehold of the land = 2 
which the tenaut enjoyed before; or when, after the death of the land 44 
holder, and before the entry of the ſucceſſor, a ſtranger ſhall contrive . 


... 


. 


1 
— 7 
— > + 


to get poſſeſſion, and keep the right owner out. Inſtances have been Tf om; „ 


wher 
* . 1 


| N | 
1 . 
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where ſuch intruders, by negligence of the owner, and by length of 
time, have come at laſt to have a perfect indefeaſible title. But the 
legal ſucceflor or owner may ouſt ſuch an intruder by a variety of le- 
gal remedies ; till ſome legal remedies are, however, made uſe of, 
ſuch an actual poſſeſſion, is, on the face of it, evidence of a legal 
title in the poſſeſſor; for without ſuch actual poſſeſſion no title can be 
completely good. 
II. The next good title is the right of poſſeſſion, which a. man may 
have in himſelf, though not in actual poſſeſſion. 
III. The next is the mere 7/ght of property, without either poſ= 
| ſeſſion or right of poſſeſſion: for though a man at firſt may have been 
_ wrongfully kept out of poſſeſſion, by the intruſion of a ſtranger ; ſtill 
the right of poſſeſſion was in him, and had he purſued proper ſteps in 
time, he might have obtained it; but from negligence, he might let 
ſlip the opportunity, and the intruder might get ſuch firm footing in 
the eſtate, as to leave the right owner merely a right of property ; 
for ſhould the intruder die, and leave the eſtate to his heir, the pre- 
ſumptive evidence is ſtrongly in favour of his autagoniſt; the law, 
after ſo long an acquieſcence, not ſuffering his poſſeſſion to be abe. 
| without enquiring into the abſolute right of property. 
1 . IV. But a complete title is when the right of poſſeſſion 1s 3 
with the right of property, and ſuch double right united by actual 
3 A ciſin or poſſeſſion. 
— Let us next ſee how theſe titles may be acquired ; and this may be 
. two ways, by deſcent and purchaſe.® 
2 2 I. Deſcent, or hereditary ſucceſſion, is that claim or title whereby 
| u er 7, man acquires his eſtate on the death of his anceſtor, as his repre- 
Ee, AA ſnntative or heir at law; and the eſtate lo deſcending is called his in- 
2 — Whos, heritance. 
l be doctrine of deſcents, is the principal object of the laws of real 
. bear in England, and is regulated by the ſeveral degrees of kin- 
dred or conſanguinity. Now, conſanguinity is either lineal or col- 


_w_— A 2 
4 "<< Lineal conſanguinity is relationſhip in a right line downwards, 
—— —C 


Coli 
from father to fon, from ſon to grandſon, from grandſon to great- 


e 2 ö grandſon, and fo on; or upwards from father to graudtather, from 


| Z er to 8 and = on. 
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Collateral conſanguinity, 1s relationſhip derived from the ſame an- 
ceſtor, but not deſcending in a right line; for example, downwards, 
brother, nephew, couſin-german, ſecond couſin, and ſo on; or up- 
wards, uncle, great uncle, &c. The very being of collateral kin- 
dred depends in deſcending from one and the fame common anceſtor, 
whether that anceſtor be a father, grandfather, great-grandfather, or 
at {till greater diſtance, a portion of whoſe blood the deſcendant mult 
have in his veins; and the nearer the common ſtock, the greater pro- *+ 
portion of his blood the deſcendant is ſuppoſed to have; and of courſe 
the better claim or title to his poſſeſſions. 

From this idea of kindred it is, that the following rules of inheri- 
1 are laid down in law. | . 

Inheritances ſhall lineally deſcend to the iſſue of the perſon laſt j 

actually in pofſeſſion, in infinitum ; but ſhall never lineally aſcend. _ *Le SA 

The perſon next in the line of ſucceſſion is either called the heir 2 — 


apparent, or heir preſumptive; the heir apparent is he, who, if he — 


lives his anceſtor, has an indefeaſible right of inheritance, as the eld Zz. big. 
ſon or his Aue; the heir preſumptive rs he, who, if his anceſtor „ k 
ſhould die immediately, would be his heir, as a brother or nephew; 9 
but whoſe preſumptive ſucceſſion might be deſtroyed by the birth of a * N Te, e, 2 f 
child. For example, if my elder brother has no fon, my eldeſt ſon 

will enjoy his grandfather's title or eſtate ; but ſhould he have a fon, Ja x 
it will cut him off. Nay, even ſuppoſing my fon ſhould inherit after Pp, 3! — 
the death of my father and my brother; ſhould my brother leave his 

wife with child, ſuch poſthumous child, when born, ſhall deprive X 

my ſon of the title or eſtate he had taken poſſeſſion of. But it muſtꝰ LW LL. i 
be remembered that no one can inherit by virtue of his anceſtor, un, 2 IP | 
leſs ſuch anceſtor was in actual poſſeſſiori of the eſtate? Kither by his zz == 
own entry, or by the poſſeſſion of his anceſtor's leflee for years, or by 4 
receiving rent from a leflee of the freehold, or unleſs he hath had. — 

what is equal to corporal poſſeſſion, in incorporeal hereditaments, — 4 


as the receipt of rent; a. preſentation to a living, in the caſe of an ad : 5" | 
vowſon; and the like. . VA - K 
2. The male iſſue ſhall be admitted before the female. _ ci 


Thus ſons ſhall inherit before daughters; but daughters ſhall ſuc —— 23 | 
— t-- a 

ceed before any collateral relations. 2 DEP 
3- Where there are two or more males in equal degree, the eldeſt. Pe aj 


only ſhall inherit; but the females all together. 
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Thus, where a man leaves two ſons, John and Thomas, and two 
daughters, Mary and Elizabeth; John his eldeſt ſon ſhall inherit 
ſolely : if John dies without iſſue, Thomas thall ſolely ſucceed ; and 
if Thomas dics alſo without iſſue, the daughters ſhall inherit together, 
as co-heirefles or co-parceners. 
| 4. The lineal deſcendants in infinitum of any one deceaſed ſhall in- 
herit as their father or anceſtor would have done before them. 
|  £ BBY hus, the child, grandchild, or great grandchild (either male or 
Fo 22 Female) of the eldeſt fon ſucceeds before the younger ſon, and fo on. 
2 a If there be two ſiſters, Mary and Elizabeth, and Mary dies, leavin 
33 Fs Se r daughters, and after this the father of Mary and Elizabeth he: 


eaving no other children; in this caſe, his eſtate ſhall be divided into 


7 4 ; two parts, of which Elizabeth ſhall take one part, and the four 
* W Zdaughters of Mary ſhall take the other, as the repreſentatives of their 


., 
LOO mother. A finular diviſion would take place, if an eſtate fell to the 
| „ iſſue of a man's three ſiſters, one of which ſiſters left three children, 


| "of . Sa two, and the other one; for, in this caſe, the eſtate would be di- 
3 +l "2D into three parts, and one-third would be the property of tie 


5 irce children of one ſiſter; one-third the property of the two chil- 
. + a > dren of the ſecond ſiſter, and one-third the property of the child of the 
other ſiſter. So again, if a man dies, leaving three daughters, 4, B, 
and C, and A dies, leaving two fons; B leaving two daughters, and 
C leaving a daughter and a ſon ; the eldeſt fon of A ſhall inherit one- 
third of the eſtate in excluſion of his younger brother, the two daugh- 
ters of B, another third as coparceners, and the ſon of C, the remain- 
ing third in excluſion of his elder fitter; becauſe the eldeſt ſon inherits 
before the younger, the fon before the daughter, but the daughters in 
coparcenary; and the ſame right of repreſentation, guided by the 
ſame rules of deſcent, prevails downwards in infinitum. 

5. On failure of lineal ifſue of the perſon laſt in poſſeſſion, the 
zaheritance ſhall deſcend to the blood of the firſt purchaſor, ſubject 
to the three preceding rules or maxims. | 

By the firſt purchalor is underſtood, he who fiiſt acquired the 
cſtate to his family, no matter how he came by it, ſo as he did not 
obtain it by deſcent; as will be more fully thown prelently. And 
here none are admitted but the heirs of thoſe through whom the in— 
heritance has paſſed; for all others have none of the blood of the firſt. 
purchaſor in them. For example, thould John Pearlon be poſleſſed 


of 
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of an eſtate by deſcent from his mother Mary Goodall, none of his 
father's relations (as ſuch) ſhall ever ſucceed to this eſtate ; and vice 
verſa, If he poſſeſſed the eſtate by deſcent from his father George 
mY arſon none of his mother's relations (as ſuch) ſhall ever ſucceed to 
; his father's kindred having none of his mother's blood, nor his 
e s kindred any ſhare of his father's blood: and fo if the eſtate 
deſcended from his father's father, William Pearſon, no relation of 
his father's mother ſhall, for the ſame reaſon, ever be admitted to it; 
but thoſe only of his father's father. 
6. The collateral heir of the perſon laſt in poſſeſſion muſt be his 
next collateral kinſman of the as blood. + L444 2 
This is a rule only of evidence, as is the next rule, calculated . 
inveſtigate who the purchaſing anceſtor was, which in proceſs of tim AZ 
may have been forgotten. The brother and his deſcendants, accord. le £359 
ing to this rule, exclude the uncle and his iſſue; a man's brother Lew | | 
being nearer related to him in a collateral line, than his uncle. In * AE. «a | 
ſhort, on failure of iſſue of the perſon laſt in poſſeſſion, the inheri- 
tance ſhall deſcend to the iſſue of his next immediate anceſtor, that 
is, to the iſſue of the poſſeſſor's father, namely, his brother or ſiſter ; * 3 . 
and on failure of iſſue here, to the iſſue of his father's next immediate * 


anceſtor, viz. his graudfather, that is, to his uncle or father's I 


and his iflue, and ſo on. 


But this next collateral kinſman muſt be alſo of the whole blood ;* 55 


for a diſtant relation of the whole blood will exclude a nearer ration ee. # 
of the half blood. FA HE — | 


A kinſman of the whole blood is one ſprung not only from the 2 LY 
ſame father or graudfather, but alſo from the ſame mother or grand- , 


mother, that 1s, from the ſame couple of anceſtors or parents. Thus 

an uncle or aunt of the whole blood ſhall exclude a brother or ſiſter Ee; | 
the half blood. If A has two ſons, B and C, by different MAS 
B and C are only half brothers; they never therefore can inherit to 
each other, but the eſtate ſhall rather fall to the lord of the manor 


ſhould the father 4 however die, his eſtate deſcending to his eldeſt He 7 7 ba 


Z 


ſon B, and ſhould B die without a formal entry on ſuch eſtate, C 
would inherit; not as heir to his half brother B, but as heir to their ES, 


common father or anceſtor A, who was the BOY laſt actually er 5 

or in Poſſciſion. Fe — ee e 4 1 
— AFP -* 59 S . 
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This is confi lered by many as hard; but the law has preſerved this 
, - . of deſcent, as moſt likely to be right, when the anceſtor from 
the inheritance deſcends is unknown. In ſuch a caſe, my kinſman - 


E of the whole blood can have no anceſtors, beyond the common ſtock, 

v/2. grandfather, gat: -grandfather, or the like, but what are equally my 

| cc alſo, and mine vice verſa muſt be his; he therefore is very 
| LK Ac probably GefCendad from that unknown anceſtor of mine from whom 
. the eſtate deſcended; but my kinſman of the half blood has but one 
. er E —— his anceſtor's, above the common ſtock, the ſame as mine, and 
therefore there is not the ſame likelihood, that he is deſcended from 
£4. lood of the firſt purchaſor. This is the reaſon on which the de- 
2 termination of the law is founded, and though there may be excep- 
2 tions in ſome caſes, it is not thought proper to alter it. To go into 
2. —— 3 8 to th: general reader, would be tedious and unne- 


ONT 


Ce lap SE San as this 1s the mode of deſcent where a purchaſing anceſtor did 


| once exiſt, but who may be forgotten; it is alſo the mode, where ſuch 
25 5 purchaſing anceſtor is merely ideal. Of this kind are all eſtates in 


eee e K.: ſimple at this day, which, though of modern purchaſe, are inhe- 
LS GE nuble as if they had deſcended from ſome unknown indefinite pur- 
YA chaſor or anceſtor : any of the collateral kindred of the real modern 
| purchaſor (and not his own offspring only) may inherit them, pro- 
| < | vided they are of the whole blood. 
| Co- — The crown, indeed, which of all inheritances is the higheſt, may 
deſcend to the half blood of the preceding ſovereign, ſo as it be the 
. — lood of the firſt monarch of the reigning family; Mary and Eliza- 
wr #4 £57 h ſucceeded each other, and they were only half fiſters : for the 
* 


yal pedigree being always ſufficiently known, there is no neceſſity 
for the exe rciſe of this rule, which 1s a kind of preſumptive evidence 


| 27 Log A. Hed in to render the true deſcent probable. For the fame reaſon, it 
= that in an eſtate-tail, where the pedigree from the firſt donee or per- 
fon to whom ſuch eſtate was given, muſt be ſtrictly proved, half 


Chee ect blood is no bar to the defcent ; becauſe when the lincage is clearly 


r e out, there is no need of this occaſional proof. 
FF | . The laſt rule 1s, that in collateral inheritances, relations de- 
I * Ended from male anceſtors ſhall be preferred to thoſe of the female, 


© VA Le unlets . the eſtate _ In f, ct, , from 2 
. 2 


—— — — * 
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Thus, kindred on the father's ſide are admitted in infinitum, before 
any of the mother's relations are admitted at all; and the relations of 
the father's father, before thoſe of the father's mother. When an 
eſtate has notoriouſly deſcended to a man from his mother's family, 
no relation by his father's fide can ever inherit it, for the reaſons be- 
fore aſſigned ; becauſe he cannot poſſibly be of the blood of the firſt 
purchaſor: nor can any relation of his mother inherit, where the eſtate. 
has deſcended from his father's fade. | 
There is a very antient cuſtom or two belonging to particular places, . Day, ©} 
that infringe upon this eſtabliſhed mode of deſcent, as that of gavel. py 
| kind in Kent and ſome other parts of the kingdom: and that whicli « 2 - 4 , 
prevails in divers antient boroughs, and is therefore called Baraug b., 
engliſh. 8 — I 
That of gavelkind, which perhaps was general till the Norman con- *M i 
queſt, ordains that lands ſhall deſcend, not to the eldeſt or any one fon | t 
only, but to all the ſons together; ; and that of Borough-englith gives 
the eſtate to the youngeſt ſon, in preference to all his elder brothers: 
the elder ſon being ſuppoſed to emigrate, and the younger, eng 
leſs capable of providing for himſelf, remained under the care of his 5 ; 5 
father, and was provided for by him; but theſe are mere local ex- 1 
ceptions, of no weight in the great ſcale of deſcent. {A 
II. The other way by which titles may be acquired, is by pur-_ FAS: 
chaſe, which, in its moſt extenſive ſignification, implies poſſeſſion, not WW . Aro i 
only obtained by way of ſale or bargain, but any way, by a man e 2 ” 5 


* — <cans . Ä ˙ uf oo aro, ” 


own act or agreement; yet not by deſcent, from any of his relations. 5 2 * 

Purchaſe here implics perquy/itio ; or, as it was antiently termed 2 2 
conguiſitio or conqueſt, denoting any means of acquiring an eſtate, out Wes 2 
4 


of the common courſe of inheritance. If I give land freely to an- 


other, he is, in the eye of the law, a purchaſor; for he obtaius Ik Ak = 0 
land by his own agreement, that is, by conſenting to the gift. Ife; 1 4 
my father's eſtate be entailed upon me, before I am born; when I am in "nA 


potlcttion of that cſtate, I am deemed in law a purchaſor; for I tak, £ 
quite another eſtate than the law of deſcents would have given me.” * 

Nay, where an anceſtor bequcaths his eſtate to his heir at law, with == 
any other limitations than the courſe of deſcents would direct, ſuch a4. A 


heir takes by purchaſe : but, if a man, poſſoſſed of a freehold, leaves A. . 


his whole eſtate to his heir at law, ſo that the heir takes neither a | 
en nor a leſs eſtate by tle deviſe, chan he would have done without Cools ”— | 
R 2 it; 4 
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. — — PT eltate acquires it ; if it . not fall to * in the bir wan 
of deſcent, he is conſidered as the purchaſor, that is, he who 

brought the eſtate into the family. 
; - Now an eſtate acquired by ſuch purchaſe is defcendible to the pur- 
ED s blood in general, and not confined to the heirs by the father's 
r mother's fide ; but deſcends to the heirs general, firſt of the father's 
ZE ie, and upon failure of iſſue here, to the mother's fide, An eſtate 
—— — alſo enjoyed by purchaſe, will not make the heir reſponſible for the 
acts of the anceſtor, as is the caſe in eſtates by deſcent. For, if the an- 
9 ... dor by any deed ſhould bind himſelf and his heirs, ſuch deed ſhall 
| . 22 only binding on the heir, ſo far only as he had any eſtate of in- 
2 WE ZZ bheritance veſted in him, (or in ſome perſon in truſt for him) by de- 


D ent from that anceſtor, ſufficient to anſwer the charge; whether he 


| 5 3 d e in poſſeſſion, or hath aliened it before an action be brought; 


| APY ES 


which ſufficient eſtate is called aſſets, If a man therefore covenants 
for himſelf and his heirs to keep my houſe 1n repair, I can then (and 
then only) compel his heir to repair the premiſes, when he has aſſets 
or eſtate ſufficient by deſcent from the covenantor, to anſwer the pur- 
poſe; for though the covenant deſcends to the heir, whether he in- 
herits any. eftate or not, it lies dormant, and is not compulſory, till 
he has aſt-ts by deſcent. 

Purchaſe under this fignification includes the following methods of 
acquiring a title to eſtates. 1. Eſcheat. 2. Occupancy, 3. Pre- 

ſeription. 4. Forfeiture. And, 5. Alienation. 

CE - H. Eſchcat, though ranged by law-writers among thoſe methods of 

| E3 Sing a title to an eſtate by purchaſe, is ſcarcely of that kind ; it 

a; N is of very old original, and was one of the fruits and conſequences 
By feodal tenure : it is that of an cſtate's reverting, for want of an 
. heir, to the lord of the fee, by whom, or by thoſe whole eſtate he 

Mg; — hath, it was originally given; the doctrine of eſcheats being founded 

5 N this priuciple, that the blood of the perſon who laſt poſſeſſed the 

f Fn 2 fee-fimple of the eſtate is by ſome means or other utterly extinct and 

gone; and ſince none can inherit his eſtate, but ſuch as are of his 

L£/;--o&b100d, the inheritance itſelf muſt fail. This is the caſe if the tenant 


2 e — cr laſt holder dies without heirs; or if his blood be attaigted, for an 
£H£ 2 * + 1 — lt der 2) 
4 - — o * > 


* 
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attainder extinguiſhes blood. Let us ſce then how hereditary blood 
may fail. 

1. Hereditable blood is wanting, when the tenant or eſtate-holder 
dies, without any relations on the part of any of his anceſtors. 

2. When he leaves no relations deſcending from thoſe anceſtors, 
from whom his cſtate deſcended. 

3. When he leaves no relations of the whole blood. 

4. A monſter without human ſhape, although born in wedlock, 
cannot be heir to any land; of courſe, ſuch a birth will not entitle 
the huſband to be tenant by the curteſy. 

5. Baſtards alſo have no inheritable blood; nor have they any legal 
anceſtors ; of courſe, no legal collateral kindred, nor any legal heirs, 
but ſuch as claim by a lineal deſcent from them. A baſtard therefore 
purchaſing land and dying, ſeiſed or poſſeſſed thereof, inteſtate, with- 


out iſſue, the land ſhall eſcheat to the lord of the fee. There is one 


determination in law, however, favourable to baſtards, which 1s, when 
a man has a baſtard fon, and afterwards marries the mother, and by | 


her has a le egitimate ſon and then dies, and the baſtard ſon enters upon Lot 
his eſtate, and enjoys 1t uninterrupted to his death, whereby the baſtard' On 


= 


”P 


iſſue becomes ſeiſed thereof; neither his legitimate ſon, nor any other Z. 2 — 


perſon can claim that eſtate afterwards; for the law will not ſuffer ez. Cat p 
L. Fer 


matter to be unravelled after the death of ſuch baſtard, but wil 


ſuppoſe him to have been legitimate. The legitimate ſon, or the FX 


right heir, ſhould have ejected him when alive. 


l 


6. Neither are aliens allowed to have any heritable blood; of . 


no relations that are foreigners can inherit by deſcent. If an alien be 
made a denizen by the King's letters patent, and ſhould then pur- 
chaſe an eſtate (which he is allowed to do) his ſon, born before he be- 
came a denizen, cannot inherit that eſtate; but a ſon born after- 
wards may, to the excluſion of his elder brother. Should ſuch alien, 
however, have been naturalized by act of parliament, ſuch eldeſt fon 


MF 
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might then have inherited. But it is enacted, by 11 and 12 Will. III. 


c. 6. That all perſons, being natural- born ſubjects of the King, may 
inherit and make their titles by deſcent from any of their anceſtors, 
lineal or collateral ; although their father or mother, or other anceſ- 
tor, by, from, through, or under whom, they derive their pedigrees, 
were born out of the King's allegiance ; provided by 25 Geo. II. c. 39. 
That no right of inheritance ſhall accrue to any perſons whatſoever, 
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unleſs they are in being, and capable to take as heirs at the death of 
the perſon laſt ſeiſed; excepting, however, in the cate where lands 
ſhall deſcend to the daughter of an alien; which deſcent ſhall be 
diveſted in favour of an after-born brother, or the 1nheritance ſhall be 


divided with an after-born ſiſter or liſters, according to the uſual rule 


of deſcents by the Common Law. 
7. The blood of a perſon attainted for treaſon or other felony, is 


ſo corrupted in the eye of the law, as not to be allowed any longer 
inheritable, of courſe any fee- ſimple the felon poſſeſſed would eſcheat 
to the lord of the fee, if the ſuperior law of forfeiture to the King 


did not intervene and intercept it in its paſſage: in caſes of treaſon it 


does for ever ; 1n other felonies, for a year and a day only, after which 
it eſcheats to the lord. In conſequence of this doctrine, all eſtates of 
inheritance efcheating to the lord, the widow of the felon was liable 
to loſe her dower, till 1 Edw. VI. c. 12. enacted, That though any 
perſon be attainted of miſpriſion of treaſon, murder, or felony, yet his 
wife ſhall enjoy her dower. But where the law of forfeiture takes 
place, as it does in treaſon, ſhe cannot be endowed; the 5th and 
6th Edw. VI. c. 11. expreſsly enacting, That the wife of one at- 
tainted of high-treaſon ſhall not be endowed at all. 

The law of eſcheat in the caſe of attainder, goes ſtill farther ; for 
the blood of the tenant being utterly corrupted and extinguithed, he 
not only loſes all that he hath, but is incapable of inheriting any 
thing for the future; for ſhould his father die, poſſeſſed of an eſtate, 
that eſtate ſhall eſcheat to the lord, becauſe the ſon being attainted is 
incapable to inherit, and there can be no other heirs during the ſon's life, 
and if he was attainted even for treaſon, it eſcheats to the lord, for no 
forfciture take place to the King unleſs the felon had been in poſſeſſion. 
But, in ſuch a felony, where the ſtatute expreſſes that it ſhall not ex- 
tend to corruption of blood, here the eſtate of the felon ſhall not 
eſcheat to the lord, but the profits of it ſhall be forfeited to the King, 
while the offender lives. 

Nay, the perſon ſo attainted is not only incapable of inheriting 
himſelf, but no eſtate can paſs through him to his poſterity : his ſons, 
for example, can neither inherit his eſtate, nor the eſtate of his father, 
their grandfather, nor any other auceitor on his part, by virtue of any 
claim he might have had. Where a man is even attainted and par- 
doned by L N his * can . inherit either to him or to his 
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anceſtors, through him; unleſs ſuch fon be born after the pardon ; 
for the pardon makes the father a new man ; but if ſuch ſon, born 
after the pardon, be a ſecond fon, having an elder brother born be- 
fore the pardon ; ſuch ſccond ſon cannot inherit while his elder bro- 
ther be living, but the eſtate ſhall eſcheat to the lord. Further, where 
a man hath two ſons, A and B, and A the elder, in the life-time of 
his father, marries and hath iflue, and then is attainted and executed, 
and afterwards the father dies, the eſtate of the father ſhall not even 
deſcend to B, for the iſſue of A, which once had a poſſibility to in- 
herit, ſhall bar the deſcent to B, and the eſtate ſhall eſcheat to the 
lord. To prevent this hardſhip to guiltleſs children, almoſt every act 
of parliament ſince Hen. VIII. creating felonies, declares that they 
thall not extend to any corruption of blood. 

In the caſe of a corporation, indeed, ſhould one, by any accident, 
be diſſolved, its eſtate or eſtates ſhall not revert to the lord by eſcheat, 
but to the donor or his heirs. 

There 1s another incapacity of taking by deſcent, which, though not 
productive of eſcheat, ought here to be mentioned. By 11 and 12 
Will. III. c. 4. every papiſt who ſhall not abjure the errors of his 
religion by taking the oaths to government and making the declaration 
againſt tranſubſtaatiation, within ſix months after he has attained the 
age of eighteen years, ſhall be incapable of inheriting or taking by 
deſcent as well as purchaſe any real eſtate whatſoever 3 and his next 
of kin being a proteſtant ſhall hold them to his own uſe, till ſuch 
time as he complies with the terms impoſed by the act; but this in- 
capacity 1s perſonal only, does not deſtroy the inheritable quality of 
his blood, of courſe does not impede the deſcent to any of his rela- 
tions. This act however of the 11 and 12 Will. III. is repealed by 
a ſtatute of 18 Geo. III. ſo far as it diſables papiſts from taking by 
deſcent or purchaſe, provided ſuch papiſts ſhall within fix months of 
the accruing of their title to eſtates, being of the age of twenty-one 
years, or who being under twenty-one, ſhall within fix months of 
their attaining the age of twenty-one years, or being of unſound mind, 
or in priſon, or beyond the ſcas, then within fix months after ſuch 
diſability removed, take and ſubſcribe an oath of allegiance and ſupre- 
macy, as expreſſed in the ſaid act. 

Theſe are the ſeveral deficiencies of inheritable blood, which, fo 
often as they occur, occaſion lands to eſcheat to the lord of the fee, 

the 


= 
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the original proprietor or his heirs ; but it muſt be remembered, that 


no eſtates, eſcheat, but entire fees-{imple. 

II. Occupancy is another claim to lands under the title of pur- 
chaſe; which is, taking poſſeſſion of things which before belonged 
to no one, as we have ſeen at the beginning of Chap. I. Book II. 


—— = The right of occupancy, ſo far as it relates to real property or eſtates, 
| reel hs... laws have confined to one ſingle inſtance, viz. where a man * | 
=_ ” nds granted to himſelf only, not his heirs, for the life of another 


| a perſon, and dies during that life, by which he held them. In this 
[ — - — '_ caſe, he that could Hul enter on the eſtate, might lawfully retain 
; 11 E= poſſeſſion during that life, by which the deceaſed perſon held it, unleſs 
WC 1 reverſion of ſuch eſtate was in the crown. Had ſuch eſtate been 
- . 1 granted to the man and his heirs; the heir would have enjoyed it 
g uring the life by which it was held, and would have been called a 

4 , N occupant : to curtail, however, the claim of occupancy, it is 
Se. Teuacted, by 29 Car. II. c. 3. That where there is no ſpecial occupant, in 


=_— mm -- £- R the eſtate may veſt, the tenant for the life of another may deviſe 
| EY v F will, or it ſhall go to the executors or adminiſtrators, and be aſſets 


i . 14heir hands for payment of debts ; alſo by 14 Geo. II. c. 20. that the 
4 - ... us of ſuch eſtate for another man's life, after payment of debts, 
2 1 Aahall go in a courſe of diſtribution like a chattel intereſt. But not- 
; — withſtanding theſe ſtatute clauſes; as, before they were enaCted, no 
—_— | one could claim a right, by common occupancy, to incorporeal here- 
| ditaments, ſuch as rents, tithes, or the like; becauſe of theſe there 
could be no corporal poſſeſſion had, or any entry made, and, of 
courſe, a grant of ſuch hereditaments for the life of another deter- 
mined or ended with the death of the grantee : and as theſe clauſes 
Cannot be conſtrued fo as to create a new eſtate, or keep that alive, 
which by Common Law was determined, it is apprehended, that ſuch 
eſtate granted to one man for the life of another, muſt revert to the 
grantor, aſter the death of the grantee. When there is a reſidue left, 
the ſtatutes give it to the executors or adminiſtrators, inſtead of the 
firſt occupant; but they will not create a reſidue to give it to either. 
In other caſes where a landholder dies inteſtate, and no heir or 
owner can be found in the common courſe of deſcent, the law gives 
the eſtate to the King, or to lord of the fee, by eſcheat. 
If an iſland ariſes in the middle of a river, it belongs to the owner 


of the land on that ſide, to which the ſaid iſland is neareſt ; but if an 
iſland 
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land ariſes in any fea belonging to the crown of England, it is the 
property of the King. New land on the coaſt, occaſioned by wathing 
up of ſand and earth, or by the ſea's retiring, provided fuch new land 
is acquired by ſmall degrees, belongs to the owner of the land adjoin- 
ing; but ſhould juch new land appear ſuddenly, it belongs to the 
King. Where a river, running between two lordſhips, by degrees 
gains upon one, leaving the other; the owner, loſing his grounds thus 
graduaily, has no remedy; but ſhould the courſe of the river be ſud- 
deiily changed, the man who thereby loſes his ground ſhall have, as a 
recompence, what the river has left in another place. 

III. Preſcription is a third method of acquiring real property under 
the denomination of purchaſe ; that of being able to tſhew no other 
title to what we claim, than that it has been in our family time imme- 
morial : but to make this title good, by 32 Hen. VIII. c. 2: our an- 
ceſtors muſt have poſſeſſed the right within the ſpace of ſi ty years of 
the time that we claim it. 

1. Nothing, however, but incorporeal hereditaments, hoch as a right 
of paſſage, common, &c. can be claimed by preſcription. 2. Nor 
cen any landholder claim under this title, but a tenant in fee ; that is, 
no copyholder, no tenant for life, for years, or at will. If à eopy- 
holder does it, it muſt be under cover of his lord's eſtate ; if a tenant 
for life, under cover of the tenant in fee-ſimple; for it would be ab- 
ſurd for ſuch to preſcribe, whoſe eſtates commenced within the me- 
mory of man. 3. Every preſcription ſuppoſes a grant to have exiſted ; 
of courſe, the lord of a manor cannot claim a right of raifing a tax or 
toll upon ſtrangers, becauſe no grant could authorize ſuch a claim, 
4. Neither can what 1s to ariſe By matter of record be preſcribed for, 
it muſt be claimed by grant, entered on record; ſuch as the royal 
franchiſes of deodands, felon's goods, and the like. Theſe not being 
forfeited, till the matter on which they ariſe is found by a jury, and 
thus made a matter of record, the forfeiture itſelf cannot be claimed 
by any inferior title. But treaſure-trove, waits, eſtrays, &c. may be 
claimed by preſcription, for theſe ariſe not from any matter of record. 
5. If a man claims a right in himſelf and thoſe whoſe eſtate he holds, 
nothing is claimable by this preſcription, but ſuch things as are inci- 
dent, appendant, or appurtenant to lands; for example, that he, or 
thoſe whoſe manor he. holds, held ſuch a certain advowſon as ap- 


pendant to that manor : but if the advowſon be a diſtinct inheritance, 
8 not 
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not appendant, and he meant to claim it, he muſt do it in the name 
of himſelf and his anceſtors. 
Eſtates gained by preſcription, are not, like other purchaſes, de- 
ſcendible to the heirs in general. If a man preſcribes for a right of 
paſſage through any ground as a right in himſelf and his anceſtors, it 
will deſcend only to the blood of that line of anceſtors in whoſe name 
he ſo claims; but if he claims in right of himſelf, and thoſe whoſe 
eſtate he holds, it will deicend in the ſame manner as the eſtate de- 
ſcends, whether it was acquired by deſcent or purchaſe. 

IV. A fourth method of acquiring real property by purchaſe is for- 
feiture. Now lands may be forfeited in various degrees, and by va- 
rious means; as, 1. By crimes and miſdemeſnors. 2. By alienation, 
contrary to law. 3. By non-repreſentation to a living, that is, by 
Japſe. 4. By ſimony. 5. By non-performance of covenants. 6. By 
waſte. 7. By breach of copyhold cuſtoms; and, 8. By bankruptcy. 

1. We ſhall have occaſion to ſpeak more fully hereafter of forfei- 
ture for crimes and miſdemeſnors ; at preſent, I ſhall only mention 
the offences that incur a forfeiture of lands and tenements. Theſe are, 
treaſon; felony ; miſpriſion of treaſon ; præmunire; drawing a weapon 
on a judge or ſtriking any one in the preſence of the King's principal 
courts of juſtice ; and the nom obſervance of certain | laws enacted in 
reſtraint of Papiſts. See page 135. 

2. They may be forfeited allo by alienation, or conveying them to 
another contrary to law. 

1ſt. Altenation of lands or tenements to any corporation, eccleſiaſtical 
or temporal, is contrary to law: and called alienation in mortmain : 
religious houſes in this way became proprietors of eſtates, which were 
perpetually inherent in one dead hand. To prevent this, many ſtatutes 
from time to time have been paſſed : but it has been held, that theſe 
ſtatutes extend only to lands given to ſiperſtiligus uſes, and that therefore 
a man may beſtow lands for the maintenance of a ſchool, an hoſpital, or 
other charitable purpoſes : to prevent, however, perſons on their death- 
beds from making large and improvident legacies, even for theſe good 
purpoſes, which was the deſign of the ſeveral mortmain laws; it is 
enacted by g Geo. II. c. 36. That no lands or tenements, or money 
to be laid out thereon, ſhall be given for or charged with any chari- 
table utes whatſoever, unleſs, by deed indented, executed in the 
preicnce of two witnefles twelye calendar months before the death of 
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the donor, and enrolled in the court of Chancery, within ſix months 
after its execution, (except ſtocks in the public funds, which may be 
transferred within fix months previous to the donor's death) and un- 
leſs ſuch gift be made to take effect immediately, and be without 
power of revocation ; and that all other gifts ſhall be void. The uni- 
verſities of Oxford and Cambridge, their colleges, and the foundations 
of Eton, Wincheſter, and Weſtminſter are excepted out of this act; 
provided that no college purchaſe more advowſons than are equal in 
number to half the fellows on the reſpective foundations. 

2dly. Alienation of lands and tenements to an alien incurs a for- 
feiture of the ſame to the crown. | 

3dly. Alienation by tenants of preceding or particular eſtates, (that 
1s, of eſtates, remainders of which are granted to other perſons) incurs 
alſo a forfeiture of ſuch eſtates to thoſe whole right is attacked thereby, 
when ſuch tenants ſhall preſume to convey the eſtates they hold in a 
greater manner than the law entitles them to do. For example, if a 
tenant for his own life, conveys away his eſtate, for the life of an- 
other, or in tail, or in fee, he does what he is not empowered to do; 
theſe being eſtates which either muſt or may laſt longer than his own 
life ; the puniſhment for which 1s, a forfeiture of his own term in 
the eſtate to him who has the remainder, or reverſion after him. The 
ſame law holds good with reſpect to all tenants of the mere freehold 
or of chattel intereſts; but if tenant in tail, that is, if a man, to 
whom and to the heirs of his body begotten, any eſtate be left, ſhould, 
before he has any iſſue, convey it to another as a fee-ſimple, this is 
no immediate forfeiture to the remainder-man, that is, to the man 
who is to have the eſtate after him, provided he has no iſſue; but it 
is a mere diſcontinuance of the eſtate-tail, which the iſſue, if there 
be any, may afterwards recover; becauſe ſuch remainder-man's intereſt 
is very remote, depending only on the extinction of iſſue in tail. But, 
in caſe of ſuch forfeitures, all legal grants by them before made, as if 
tenant for twenty years grants a leaſe for fifteen, and all charges legally 
made by him on the lands are good in law, 

Equal both in its nature and conſequences to this illegal alienation, 
is that crime which the law calls a diſclaimer, where a tenant, 
holding lands of any lord, neglects to render him the due ſervices, 
and upon an action brought to recover them, diſclaims to hold of his 
lord. So allo, if, in any court of law, a tenant tor his own life, claims 
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any greater eſtate than was granted him, or takes upon himſelf thoſe 
rights which belong to tenants of a ſuperior claſs; if he aſſorts the 
reverſion to be in a ſtranger, by accepting his fine, attorning as his 
tenant, that is, acknowledging himſelf to be his tenant; by any col- 
lufive pleading, or the like, ſuch behaviour incurs a forfeiture of his 
eſtate. 

. Lapſe is a kind of forfeiture, whereby the right of preſentation 
to a benefice falls to the dioceſan, if the patron neglects to preſent in 
time; to the archbiſhop of the province, if the biſhop neglects ; and 
to the King, if the archbiſhop neglects. That the church may not 
remain long unprovided, the law inſtituted this lapſe to quicken the 
patron. Where there is no right of inſtitution, there 1s no lapſe ; of 
courſe, no donative can lapſe, unleſs it has been augmented by the 

ueen's bounty; nor can any living lapſe, the preſentation of which is 
originally in the crown. 

Six calendar months, excluſive of the day of avoidance, is the term 
in which the right to preſent by lapſe accrues from one to the other 
ſucceſſively. Where the dioceſan is patron, he thall only have one 
fix months to collate or fill the church in. If the biſhop docs not 
collate his own clerk immediately, and the patron ſhould preſent, 
though after the expiration of his fix months, the biſhop is bound to 
inſtitute the clerk whom the patron preſents. If the bithop ſuffer 
the preſentation to lapſe to the archbiſhop, the patron has alſo the 
ſame advantage, if he preſent before the archbiſhop has filled the liv- 
ing; but the biſhop has no ſuch privilege in prejudice to the arch- 
biſhop : but ſhould the preſentation lapſe to. the King, the patron loſes. 
this advantage. Leſt the King, however, ſhould keep the church. 
void, the patron may preſent ; but even after inſtitution, the King, 
by preſenting another, may turn out the patron's clerk, or, after in- 
duction, may remove him by a quare impedit, a writ ſo called. 

Where a living becomes void by death, or ceſſion through plurality 
of livings, the patron is bound to take notice of the avoidance at his 
own peril; but in caſe of vacancy by retignation, deprivation, or the 
clerk's being refuſed for inſufficiency, the law obliges the bithop to 
give the patron notice, theſe matters being ſuppoſed to reſt with the 
ordinary, or no lapſe will take place; nor yet, if a biſhop refuſes or 


neglects to examine and admit the patron's clerk, without good reaſon 
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aſſigned, or notice given; nor where the right of preſentation be con- 
teſted, till the queſtion of right be decided. 

4. Simony is the preſentation of any one to an eceleſiaſtical be- 
nefice for money, gift, or reward, the penalty of which is a forfeiture 
of the right of preſentation for that turn, to the crown. It is fo 
called from Simon Magus, who offered money for the Holy Ghoſt, 
and what adds to the crime is, that it is always attended with perjury, 
the perſon preſented being ſworn to have committed no ſimony. 

By 31 Eliz. c. 6. if any patron for any corrupt conſideration, by 
gift or promiſes directly or indirectly, ſhall preſent or collate any per- 
ſon to an eccleſiaſtical benefice or dignity; ſuch preſentation ſhall be 
void, and the preſentee be rendered incapable of ever enjoying the 
ſame benefice : and the crown ſhall preſent to it for that turn only. 
But ſhould the preſentee die without being convicted of ſimony in his 
life-time, by 1 W. & M. c. 16. the ſimoniacal contract ſhall not pre- 
judice any other innocent patron, on pretence of lapſe to the crown, or 
otherwiſe : further, by 12 Ann. ſt. 2. c. 12. if any perſon for money 
or profit ſhall procure, in his own name, or the name of any other, 
the next preſentation to any living, and ſhall be preſented there- 
upon, this is declared to be a fimoniacal contract, and the parties incur 
all the penalties of ſimony. 

From theſe ſtatutes fimony 1s ſettled to be, 1. Purchaſing a pre- 
ſentation, the living being vacant. 2. A clerk's bargaining for the 
next preſentation, the incumbent being ſick and about to die. 3. A 
elerk's buying, either in his own name or another's, the next pre- 
ſentation, and being thereupon preſented to the living at ſome future 
time. But if a father purchaſes ſuch a preſentation for his ſon, it is 
not ſimony. If a ſimoniacal contract be made with the patron, the 
preſentation for that turn ſhall devolve to the crown, but the clerk 
who is innocent incurs no diſability or forfeiture. Bonds given to 
pay money to charitable uſes on receiving a preſentation are not ſimo- 
niacal, provided the patron or his relations are not benefited thereby: 
neither are bonds of reſignation, in caſe of non-reſidence; nor bonds 
to reſign when the patron's ſon comes to canonical age; fathers being 
allowed to make proviſion for their children. 4. In ſhort, general 
bonds given to reſign at the patron's requeſt are held legal; but if the 
party can prove the contract corrupt, ſuch bond will be ſimoniacal and 


void. For the patron will not be ſuffered to make an improper uſe of 
ſuch. 
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ſuch bond, ſuch as extorting by it a compoſition for tithes, procuring 
an annuity for his relation, or demanding a reſignation wantonly, or 
without good cauſe; as for example, for the benefit of his own ſon, 
or on account of non- reſidence, plurality of livings, or groſs immorality 
in the incumbent. 

5. The next kind of forfeitures are thoſe by breach of condition 
annexed to the eſtate, which we have conſidered before, page 1 16. 

6. The next ariſe from waſte, which is a ſpoil or deſtruction in 
houſes, gardens, trees, or other corporeal hereditaments, to the in- 
jury of him that hath the remainder or reverſion in fee-ſimple, or 
fee-tail, | 

Whatever does a laſting damage to the freehold or inheritance is 
waſte, whether it be done voluntarily or permiſſively, that is, whe- 
ther we pull down a houſe or ſuffer it to fall; but if it be deſtroyed 
by tempeſt, lightning, or the like, it is no waſte. Removing wainſcots, 
floors, or other things fixed to the freehold of a houſe is waſte ; fo is 
reducing the number of creatures in ponds, dove-houſes, warrens, &c. 
ſo that there will not be ſufficient for the reverſioner, when he comes 
to the inheritance. Cutting down timber, or topping and lopping 
them ſo as to ruin the trees, is alſo waſte; but the tenant, unleſs re- 
ſtrained by ſpecial covenants or reſtrictions, may take ſufficient timber 
for repair of the premiſes and farming implements. Converting land 
from one ſpecies to another 1s alſo waſte; for example, to turn 
meadow or paſture land into arable, or to turn arable into wood land; 
ſo likewiſe to open land, unopened before, in order to ſearch for 
mines. And all tenants for life or for a leſs term (except tenants by 
ſtatute-merchant, ſtaple, recognizance, or elegit, againſt whom the 
debtor may ſet off the damages in account) are liable to be puniſhed 
for waſte, unleſs their leaſes be made, without impeachment of waſte. 
The puniſhment for waſte in a guardian is ſingle damages, and for- 
feiture of wardſhip; but other tenants ſhall forfeit the place wherein 
the waſte is committed, and alſo treble damages to him that hath 
the inheritance ; but if waſte, however, be done only in one end of a 
wood, that part only ſhall be forfeited to the reverſioner. 

7. Copyholds may alſo be forfeited to the lord by breach of the 
cuſtoms of the manor ; ſuch as ſubtraction of ſuit and ſervice ; diſ- 
claiming the lord, or ſwearing not to be his copyholder ; neglecting 
to be admitted tenant within a year and a day; by coatumacy, in not 
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appearing in court after three proclamations, or for refuſing, when 
ſworn, to preſent the truth, and in many other caſes : but the for- 
feiture does not take place, till after the offences are preſented by the 
Jury of the lord's court- baron. 

8. Another, and the laſt method by which lands may be forfeited, 
is an act of bankruptcy. When a man is declared a bankrupt, the 
commiſſioners, by 13 Eliz. c. 7. have full power to diſpoſe of all his 
lands and tenements, and of all thoſe that ſhall deſcend to him after- 
wards, before his debts are ſatisſied, and all thoſe which were pur- 
chaſed by him jointly with his wife or children to his own uſe, or 
purchaſed with any other perſon upon ſecret truſt for his own uſe, and 
divide the produce among his creditors : they have full power alſo to 
{ell any lands or tenemeuts the bankrupt might poſſeſs in eſtate-tail, 
remainder, or reverſion, unleſs ſuch remainder or reverfioner be in the 
crown; and ſuch fale thall be good againſt all ſuch iſſues in tail, re- 
mainder-men, and reverſioners, whom the bankrupt himſelf might have 
barred by any means: they have alſo a power to redeem any eſtates 
mortgaged, and ſell them after ſuch redemption. 

V. The moſt cuſtomary method, however, of acquiring a title to 
eſtates is, by alienation ; that is, conveyance or purchaſe in its limited 
uſc, viz. by bargain or agreement, for money or otherwiſe ; whe- 
ther it be by ſale, gift, marriage-ſettlement, or will. Let us con- 
ſider then the ſeveral modes of conveyance, and who are capable of 
ſelling and buying. And, 

rſt. All perſons in poſſeſſion of eſtates are capable of ſelling and 
buying, unleſs the law has in any meaſure reſtrained them. If a man 
has only a right of poſſeſſion, he cannot convey; he may fell, how- 
ever, reverſions and veſted remainders, but cannot aſſign to a franger 
contingencies and mere impoſſibilities, unleſs coupled with ſome pre- 
{ent intereſt. | | | 

Perſons attainted of treaſon, felony, and præmunire, are incapable 
of conveying from the time when the offence was committed ; for the 
King or lord ſhall not thus loſe the forfeiture. Though they are diſ- 
abled to hold, any eitate falling to them will be forfeited in conſe- 
quence of their crimes. Eſtates alſo purchaſed by corporations will 
be forfeited to the lord of the fee, unleſs they have a licence to hold 
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Idiots, lunatics, infants, and perſons under confinement, are in 
ſome caſes incapable either to convey or purchaſe. Where an idiot 
purchaſes an eſtate, and does not afterwards, on recovering his ſenſes, 
agree to the purchaſe (though he cannot render ſuch purchaſe null, 
by proving himſelf inſane at the time) yet his heir may either reje& or 
accept the eſtate at his option. The King indeed may render the act of an 
idiot of no validity; and after his death, the next heir or perſon inter- 
eſted, may take advantage of his incapacity, and avoid any grant he 
may make. An infant alſo may refuſe when he comes of age, any pur- 
chaſe he may make during his minority ; or ſhould he, when of age, 
not agree to it, his heirs may refuſe it after his death. Perſons like- 
wiſe under confinement, may affirm or avoid ſuch tranſactions, when 
their confinement ceaſes; for the law will not ſuffer any one to be 
impoſed upon. Guardians or committees, however, of a lunatic are by 
11 Geo. III. c. 20. impowered to renew in his right, under the di- 
rections of the court of Chancery, any leaſe for lives or years, and 
apply the profits to the uſe of the lunatic or his heirs. 

A married woman may purchaſe an eſtate, without the conſent of 
her huſband ; but if he declares his diflent, the purchaſe is void: but 
notwithſtanding he may conſent to it, the woman after the death of 
her huſband may continue it or reject it; even her heirs, if ſhe dies 
before her huſband, and did nothing in her widowhood to declare her 
conſent, may wave or reject it after her; but the conveyance or other 
contract of a married woman (except by ſome matter of record) is ab- 
folutely void in itſelf. 

An alien is peculiarly circumſtanced. He may purchaſe any thing, 
but can hold nothing that he purchaſes, except a leaſe of a houſe for 
merchandize; and not that, unleſs he be an alien- friend, that is, a 
foreigner with whoſe court we are at peace. All other purchaſes 
(when found by an inqueſt of office) are forfeited to the King. 

Roman Catholics, above the age of erghteen, are alto diſabled from 
purchaſing any lands, rents, or hereditaments; and all eſtates made 
to their uſe, or in truſt for them, are, by 11 and 12 Will. III. c. 4. 
void, unleſs, agreeable to an act of the 18th Geo. III. they take an 
oath of allegiance and ſupremacy there enjoined. See page 135. But 
this ſtatute of Will. III. is conſtrued to extend only to papiſts above 
the age of eighteen, ſuch only being diſabled to purchaſe. Yet the 
next proteſtant heir of a papiſt under eighteen, ſhall have the profits 
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during his life, unleſs he continues his errors or takes the oath with- - 
in the time limited by law. 

2. We will procecd next to the different modes of conveyance. 

The legal evidences of tranſlation or conveyance of property, are 
called common aſſurances, and are of four kinds. 1. Deed ; 2. Re- 
cord; 3. Cuſtom; and, 4. Will. Of theſe will we treat in their 
order, | 

1. A deed is a writing ſealed and delivered by the parties. If a 
deed be made by more parties than one, each party ought to have a 
copy. When the ſeveral parts or copies are interchangeably executed 
by the ſeveral parties, that part executed by the grantor, is called the 
original; the reſt are counterparts ; though it is uſual now to make 
them all originals, by all the parties executing each part. 

To make a dced valid, the perſons contracting muſt be capable of 
doing ſo ; the deed muſt be founded on good and ſufficient contidera- 
tion; not upon a uſurious contract; nor on fraud or collufion, nor to 
injure juſt creditors: a deed or grant made, without any conſidera- 
tion, is conſtrucd to be effectual only to the uſe of the grantor. Good 
conſiderations are thoſe of relationſhip, or affection; as where a man 
grants an eſtate to his kinſman : thoſe of money, marriage, or the & : 
like. But deeds made otherwiſe than on valuable conſiderations, are Le — 
often conſidered as voluntary acts, and ſet aſide in favour of creditors ä 
and real purchaſors. A deed muſt alſo be written or printed on Ze Loot — | 
paper or parchment, with proper ſtamps, or it cannot be given pe 
evidence. In ſhort, by 29 Car. II. c. 3. no leafe or eſtate in lan 


from the making; and wherein the reſerved rent 1s at leaſt twocthirls 
of the real value) ſhall be looked upon as of greater force than a leaſe . PINS” . | 
or eſtate at will; unleſs put in writing) and ſigned by the party 2 A Lat | 
granting, or his agent lawfully authorized in writing. 5, L- 5, | 
A deed is good, though it has no date, or has even a falſe date; 
* 


provided the real day of its being dated or delivered be proved. If 1 3 1 
be not read at the requeſt of any of the parties, it is void; and if 8 A 
be read falſely, it is allo void, unleſs ſuch falſe reading be agreed upon F 
by colluſion, on purpoſe to make it void; in which cafe it ſhall bin 4 . / 
only the fraudulent party, The party whoſe deed it is, muſt alſo, z — 4 
either by himſelf or his attorney, in order to make it good, ſeal, fi =. . YL 


and deliver 1 it; and in order to K * the evidence, this ſhould be 
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done in the preſence of witneſſes, who are to atteſt the ſame at the 
bottom of the deed, or on the back of it. 

If a deed wants any of the requiſites above-mentioned, it is void in 
itſelf; but it may be afterwards made void by eraſing, interlineations, 
or other alterations in the material part of it; by breaking off or de- 
facing the ſeal; by cancelling it; by the diſagreement of thoſe whoſe 
concurrence is neceſſary to confirm it, as that of tlie huſband, where 
2 married woman is concerned; that of an infant or perſon under con- 
finement, when the one comes of age, and the other 1s enlarged ; 
and by the decree of a court of law. 

| Conveyances bear different names, according to the ſubject matter 
of the deed ; wiz. feoftment, gift, grant, leaſe, exchange, partition; 
theſe are original conveyances at Common Law, the reſt are deriva- 
tive, vis. releaſe, confirmation, ſurrender, aſſignment, and defea- 
Zance, an explanation of which, and of thoſe conveyances that have 
their force and operation by virtue of the fa/ute of uſes would be uſe- 
leſs to the general reader. 

The dectrine of uſes ariſes from eſtates being given to one perſon, 
for the uſe of another; and is of ſo complicated a nature as to have 
occaſioned a variety of nice determinations and diſtinctions in our 
courts of law. All that is neceſſary to obſerve on this head here, is 
the nature of a truſt-eſtate, which is conſidered now as equivalent to 
the legal ownerſhip, governed by the fame rules of property, and 
liable to every charge in equity, which the other is ſubje& to in law. 
The truſtee is conſidered as the inſtrument merely of conveyance, and 
can no way affect the eſtate, unleſs by ſelling it without notice, 
which, as the perſon for whom he holds it, is generally in pol- 
ſeſſion of the land, can very rarely happen. The truſt will deſcend, 
may be aliened, is liable to debts, to fortciture, to leaſes, and other 
incumbrances, as if it was an eſtate at law, nay even to the curteſy of 
the huſband. It has never indeed been yet ſubject to dower ; nor has 
it Lecn held liable to eſcheat to the lord, in conſequence of attainder 
or want of heirs, becauſe the truſt could never be intended for his 
benefit. | 

Upon every grant of an eſtate in freehold, and in hereditaments 
corporeal, whether of inheritance or for lite only; corporal poſſeſſion 
mult be taken of the land, or in the law phraſe, livery of feifin muſt 
be made; which is one reaſon why frecholds cannot be made to 
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commence at any future period, but where a freehold remainder is 
created, the particular tenant for life takes poſſeſſion of it for him- 
ſelf and the remainder-man. 

This livery of feifin is either in deed or in /aw. Fhat in deed is 
thus performed. The grantor, leſſor, or his attorney goes to the land 
or the houſe with the grantee, leſſee, or his attorney, and there, in 
the preſence of witnefles, declares the contents of the grant or leaſe of 
which livery is to be made or poſſeſſion given. If it be of land, the 
_ grantor delivers to the grantee, all other perſons being off the ground, 
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a clod or turf or a twig there growing, with words to this effect, “ E 
„deliver theſe to you in the name of ſeiſin of all the lands and tene- 
ments contained in this deed ;” but, if it be a houſe, the grantor 
muſt take the ring or latch of the door, the houſe being quite empty, | 
and deliver it to the grantee in the ſame form; this done, the grantee: | 
is to enter the houſe alone, ſhut to the door, and then open it and 
let in who he ues Where lands are ſcattered up and down in the- 
fame county, livery of any parcel in the name of the whole is lux; 
ficient ; but where they lie in different counties, there muſt he a. f - £1 
livery in each“ eu 3 I | 
Livery 1 in /aw is not made on the land, but in 1 fiobt "of it — 
as I give you yonder land, enter and take poſſeſſion. In this caſe it x 
the grantee enters and takes poſſeſſion, during the life of the grantor, - © - | 
the livery is good, but not otherwiſe ; unleſs he does not enter, for = * 
fear of bodily harm; m which caſe, a yearly claim made as near the. —— 7 ; 
land as poſſible will ſuffice. wv 
In leaſes for years; the bare leaſe gives only a right to _—_— 
actual entry, therefore, is neceſſary to veſt the eſtate in the leſſee. „ 
perſon by Common Law could let a leaſe for a greater length of — 
than his own intereſt laſted, But now, by 32 Hen. VIII. c. 28. a 
tenant in tail may grant leaſes for twenty-one years or three lives, and. 
though he cannot bind thoſe in remainder or reverſion by ſuch leaſes, 
he can bind his iſſue in tail. A huſband alſo, ſeiſed in right of his 
wife, in fee-ſimple or fee-tail, may bind her and her heirs thereby, 
provided the wife joins in ſuch leaſe: and all perſons ſeiſed of an. 
eſtate of fee- ſimple in right of their churches, which extends not to 
parſons and vicars, may (without the concurrence of any other per- 
ſon) bind their ſucceſſors: but then the leaſe muſt be by indenture, 
that is, the parchment muſt be ſcrolled out at top or on the ſide, ſo 
1 as 
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done in the preſence of witnefles, who are to atteſt the ſame at the 
bottom of the deed, or on the back of it. 

If a deed wants any of the requiſites above-mentioned, it is void in 
itſelf; but it may be afterwards made void by eraſing, interlineations, 
or other alterations in the material part of it; by breaking off or de- 
facing the ſeal ; by cancelling it; by the diſagreement of thoſe whoſe 
concurrence is neceſſary to confirm it, as that of tlie huſband, where 
2 married woman is concerned; that of an infant or perfon under con- 
finement, when the one comes of age, and the other 1s enlarged ; 
and by the decree of a court of law. 

Conveyauces bear different names, according to the ſubject matter 
of the deed ; wiz. feoftment, gift, grant, leaſe, exchange, partition; 
theſe are original conveyances at Common Law, the reſt are deriva- 
tive, vis. releaſe, confirmation, ſurrender, aſſignment, and defea- 
Zance, an explanation of which, and of thoſe conveyances that have 
their force and operation by virtue of the fa/ute of uſes, would be uſe- 
leſs to the general reader. 

The dectrine of uſes ariſes from eſtates being given to one perſon, 
for the uſe of another; and is of ſo complicated a nature as to have 
occaſioned a variety of nice determinations and diſtinctions in our 
courts of law. All that 1s neceſſary to obſerve on this head here, is 
the nature of a truſt-eſtate, which is conſidered now as equivalent to 
the legal ownerſhip, governed by the ſame rules of property, and 
liable to every charge in equity, which the other is ſubject to in law. 
The truſtee is conſidered as the inſtrument merely of conveyance, and 
can no way affect the eſtate, unleſs by ſelling it without notice, 
which, as the perſon for whom he holds it, is generally in pol- 
ſeſſion of the land, can very rarely happen. The truſt will deſcend, 
may be aliened, is liable to debts, to fortciture, to leaſes, and other 
incumbrances, as if it was an eſtate at law, nay even to the curteſy of 
the huſband. It has never indeed been yet ſubject to dower ; nor has 
it Lecn held liable to eſcheat to the lord, in conſequence of attainder 
or want of heirs, becauſe the truſt could never be intended for his 
benefit. 

Upon every grant of an eſtate in freehold, and in hereditaments 
corporeal, whether of inheritance or for lite only; corporal poſſeſſion 
muſt be taken of the land, or in the law phraſe, livery of ſciſin muſt - 
be made; which is one reaſon why frecholds cannot be made to 
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commence at any future period, but where a freehold remainder is 
created, the particular tenant for life takes poſſeſſion of it for him- 
ſelf and the remainder-man. 

This hvery of feifin is either in deed or in la-. That in deed is 
thus performed. The grantor, leſſor, or his attorney goes to the land 
or the houſe with the grantee, leflee, or his attorney, and there, in 
the preſence of witnefles, declares the contents of the grant or leaſe of 
which livery is to be made or poſſeſſion given. If it be of land, the 
grantor delivers to the grantee, all other perſons being off the ground, 
a clod or turfor a twig there growing, with words to this effect, “ 
«« dcliver theſe to you in the name of ſeiſin of all the lands and tene- 
e ments contained in this deed ;” but, if it be a houſe, the grantor 
muſt take the ring or latch of the door, the houſe being quite empty, 8 
and deliver it to the grantee in the ſame form; this done, the grantee | 
is to enter the houſe alone, ſhut to the door, and then open it and l 
let in who he pleaſes. Where lands are ſcattered up and down in the | : 
fame county, livery of any parcel in the name of the whole is ſut- 


ficient ; but where they lie in different counties, ſpore muſt 2 a. xg 


livery in each 


Livery 1 in /aw is not made on the land, but in 22 "of it Y 3. . ELLER | 
as I give you yonder land, enter and take poſſeſſion. In this — — 27 


the grantee enters and takes poſſeſſion, during the life of the grantor, — | ; 


the livery is good, but not otherwiſe ; unleſs he does not enter, for 


fear of bodily harm; in which caſe, a yearly claim made as near the. - = PE 


land as poſlible will ſuffice. IM _ 1 
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In leaſes for years; the bare leaſe gives only a right to enter; — 2 
actual entry, therefore, is neceſſary to veſt the eſtate in the leflee. No K e , 


perſon by Common Law could let a leaſe for a greater length of time 
than his own intereſt laſted, But now, by 32 Hen. VHI. c. 28. a 
tenant in tail may grant leaſes for twenty-one years or three lives, and. 
though he cannot bind thoſe in remainder or reverſion by ſuch leaſes, 
he can bind his iflue in tail. A huſband alſo, ſeiſed in right of his 
wife, in fee- ſimple or fee-tail, may bind her and her heirs thereby, 
provided the wife joins in ſuch leaſe: and all perſons ſeiſed of an. 
eſtate of fee-{imple in right of their churches, which extends not to 
parſons and vicars, may (without the concurrence of any other per- 
ſon) bind their ſucceſſors: but then the leaſe muſt be by indenture, 
that 1s, the chien muſt be ſcrolled out at top or on the ſide, ſo 
T 2 as 
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as to fit the indented ſcroll, of the counterpart; it muſt begin from 
the day of making, and not at any greater diſtance of time; it muſt 
be etiher for twenty-one years or three lives; and not for both ; it 
mult not exceed the term of tweuty-one years or three lives, but may 
be for a ſhorter term; it muſt be of corporeal hereditaments, ſuch as 
the leſſor can diſtrain ; it muſt be of lands and tenements, that have 
been uſually let for twenty years (if they have been any way let for 
eleven years aut of the twenty it is ſufficient) ; the cuſtomary rent 
alſo for twenty years paſt muſt be reſerved yearly on ſuch leaſes, aud 
they muſt not be made without impeachment of waſte. Theſe guards 
were impoſed for the ſecurity of farmers, and the conſequent 1 _—_— 
ment of tillage. 

But it was afterwards euacted by r Eliz. c. 19. for the benefit of 
the ſucceſſor, that all grants by archbiſhops and bithops (including 
thoſe confirmed by the dean and chapter) other than for the term of 
twenty-one years or three lives, from the making, or without reſerv- 
ing the uſual rent, ſhall be void. Concurrent leaſes, if confirmed by 
the dean and chapter, are held to be within the exceptions of this ſta- 
tute, and of courſe valid. Subſequent ſtatutes of the 1 3th, 14th, 
18th, and 43d of Elizabeth extend alſo theſe reſtrictions to all col- 
leges, cathedrals, and other eccleſiaſtical and eleemolynary corpora- 
tions, and all parſons and vicars, but under the following regulatioas 
1. That they mult not exceed twenty-one years or three lives from the 
making ; 2. Nothing leſs than the uſual rent mult be reſerved; 3. 
Houſes in corporations and market towns may be let for 40 years; 
provided they be not the manſion-houſes of the leſſors, nor have above 
ten acres of ground belonging to them, and provided the leſſee be 
bound to keep them in repair: and they may be alto alicned in fee- 
ſimple for lands of equal value in recompence ; 4. Where there is an 
old leaſe in being, no concurrent leaſe ſhall be made, except where 
the old one expires within three 417 3 5. No leaſe ſhall be made 
without impeachment of waſte ; 6. All bonds and covenants tending, 
to fruſtrate the ſtatutes of 1 3 +44 18 Eliz. ſhall be void. 

A parſon however or vicar, though he cannot grant longer leaſes, even 
with the conſent of patron and ordinary, than for twenty-one years or 
three lives, cannot make any leaſe at all, ſo as to bind his ſucceflor, 
without obtainng-ſuch conſent, And though leaſes contrary to theſe 
acts are declared void, yet if the leſſor be a ſole corporation, they 

hold 
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hold good againſt him, and are alſo good againſt an aggregate corpora- 
tion ſo long as the head of it lives; for the act was made for the be- 
nefit of the ſucceſſor only, and no man can benefit by his own 
wrong. 

There is ſtill another reſtriction by 18 Eliz, c. 6. reſpecting col- 
lege leaſes, enjoining that one-third of the old rent, then paid, ſhould 
in future be reſerved in wheat or malt, reſerving a quarter of wheat 
for each ſix ſhillings and eight pence, and a quarter of malt for 
every five ſhillings ; or that the lefices ſhould pay for the fame ac- 
cording to the price of wheat or malt. Thus from the plenty of money, 
aud of courſe the great price of corn, the old rents are raiſed very 
conliderably ; it being deſigned. that the rents ſhould riſe in proportion 
to other things. 

Leaſes granted by the beneficed clergy are further reſtrained by ſe- 
veral ſtatutes of 13, 14, 18, and 43 Eliz. for, if any beneficed 
clergyman be abſent from his cure above eighty days in any one year, 
he ſhall not only forfeit one year's profit of his benefice, to be diſtri- 
buted among the poor of his pariſh, but all leaſes made by him of 
the profits of ſuch benefice, and all covenants and agreements of like 
nature, ſhall ceaſe and be void; except in the caſe of licenſed pluraliſts, 
who may let the living in which they are non-reſident to their curates, 
provided ſuch curates do not abſent themſelves above forty days in 
any one year. 

With reſpe& to exchanges; the eſtates to be exchanged muſt be of 
equal intereſt : that is, fee-fimple for fee-fimple; a leaſe of twenty 
Fears for a leaſe of twenty years, and the like. But no hvery of 
ſeiſin, even in exchange of freehold, is neceſſary to complete the con- 
veyance ; but entry muſt be made on both fides, otherwiſe the ex- 
change is void. When two beneficed clergymen, with the conſent of 
patron and ordinary, exchange their livings, and the one is preſented, 
inſtituted, and inducted, - and the other preſented and inſtituted, and 
dies before induction, the former ſhall not keep his new benefice, but 
ſhall return to his old one; becauſe the exchange was not perfected. If 
after an exchange, either party be thrown out of that eſtate he takes 
in exchange, through defect of the other's title, he ſhall return back 
to the poſſeſſion of his own. 

There are two kinds of deeds, not uſed to convey. lands but to 


change them; . theſe are bonds and recognizances. 
| A bond 
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A bond or obligation, is a deed whereby the obligor binds him- 


ſelf, his heirs, executors, and adminiſtrators to pay a certain ſum of 
money to another at a day appointed, or to perform certain conditions 
under a penal ſum ſpecified. 

Where the condition of a bond is, at the time of making it, im- 
poſſible, or it be to do a thing contrary to ſome poſitive rule of law ; or 
be uncertain or inſenſible, the condition alone is void, and the bond 
ſhall ſtand ſingle, and bind the obligor for his folly to pay the money 
without any condition. If it be to do a thing bad in itſelf, the obli- 
gation is void. If the condition be poſſible when the bond is given, 
and becomes afterwards impoſſible by the act of God, the act of law, 
or the act of the obligee himſelf, the penalty of the bond is ſaved. 
On the forfeiture of a bond, the courts of equity interfere, and will 
not (let the penalty be ever ſo great) permit the obligee to take more 
(if it be for payment of money) than his principal, intereſt, and ex- 
pences, or the damages ſuſtained, on breach of covenants ; nay, by 
4 and 5 Ann, c. 16. in caſe of a bond, conditioned for the payment 
of money, the payment or tender of the principal ſum due, with in- 
tereſt and coſts, even though the bond be forfeited, and a ſuit com- 
menced thereon, ſhall be a full ſatisfaction and diſcharge. 

A recognizance is a bond of record, which a man enters into to do 
ſome particular act, ſuch as to appear at the aſſizes, to pay a debt, 
| Ec. before a court of record or a magiſtrate properly authorized. 

2. The next legal evidence or common aſſurance of a conveyance 
of property is matter of record; depending not on the conſent of the 
parties themſelves, but on the ſanction of a court of record. Theſe 
are private acts of parliament, king's grants, fines, and common reco- 
veries. 

Private acts 7 parliament. It ſometimes happens, from various 
cauſes, that eſtates are ſo entangled, and cireumſtanced, that the 
owners cannot be relieved by either of the courts of law or equity. 
In theſe caſes, particular acts are paſled to unfetter them; but ſuch 
acts are carried on with the utmoſt deliberation and caution, and when 
paſſed, ſtand upon the public records of the nation, as ſpecial private 
laws only, which no judge or jury is bound to notice, unleſs the 
fame be ſet forth and pleaded to them. 

The King's grants are alſo matter of public record ; otherwiſe called 


_ tetters patent. Thele firſt paſs by bill, propoſed by the attorney or 
{olicitor- 
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ſolicitor-general, in conſcquence of a warrant from the crown, aud 
afterwards ſigned by the King, and ſealed with his privy ſeal, and 
ſometimes by the great ſeal. But there are ſome grants which paſs 
only through certain offices, as the Admiralty, or Treaſury, in con- 
ſequence of a fign manual, or the King's ſignature, without the con- 
firmation of either ſignet, privy, or great ſeal. 

The King's grant does not Uiffer materially from the grant of a ſub- 
ject, only; 1. That a grant from the King at the ſuit of the grantee, 
ſhall be conſtrued as much as poſſible in favour of the King, whereas 
that of a ſubject 1s conſtrued as much as poſſible againſt the grantor. 
On this account, the King's grants are not uſually ordered to be made 
at the ſuit of the grantee, but of the King's ſpecial grace; in which 
caſe they are conſtrued more liberally. 2. The grant of a ſubje&, is 
held to include many things (though not expreſſed) provided they 
be neceflary for the operation of the grant; but not ſo with the 
King ; for was the King to grant land to an alien, he could not hold 
it, the King's grant not making a denizen ; for ſhould it appear on 
the face of the grant, that the King was miſtaken or deceived in his 
grant, and that of courſe his grant be informal and repugnant to law, 
or reaſon, it is void; and to prevent the King's being deceived, it is 
enacted by Hen. IV. c. 6. that no grant of his ſhall be good, unleſs 
expreſs mention be made of the real value of the lands in the grantee's 
petition for them. | 

The next ſpecies of aſſurance of record is what is called a fue: the 
nature of which, and its effect we will conſider. 

A fine has the fame force and effect in conveying of "WT as a 
grant, though without lvery of ſeiſin; the acknowledgment of it in 
a court of record being deemed of equal notoriety, which livery of 


ſeiſin was calculated to eſtabliſh. It is in fact an amicable agreement A Ml A. 


of an actual or fictitious ſuit or action, by leave of the King or Az | 2 
— 


juſtices, and is called a ji ine becauſe it puts an end to the conteſt. Th 3» | 


manner of levying a fine is thus regulated by 18 Edw. I. 2 ne _ 
The party, to whom the land is to be conveyed, commences at 

action or ſuit at law againſt the other, to oblige him to convey, ,-; „ f 

agreeable to a fuppoſed agreement between them. The detendant jg 21 — . 

knowing himſelf in the wrong, is then ſuppoſed to make overtures 

peace to the plunaf, who accepting them, applies to the wn = 
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leave to make the matter up, which is readily granted. The defend- 
ant then makes an open acknowledgment in court, that the lands in 
queſtion are the property of the plaintiff, who by this acknowledg- 
ment levies what is called the fine or end; which is immediately re- 
corded. 

The effect of a ls is that of a folemn conveyance of lands from 
one to another, and cuts off all entail}; for the 32 Hen. VIII. c. 36. 
5 Ze declares, that a fine levied by any bel of full age, to whom or to 
- = whoſe anceſtors lands have been entailed, ſhall be a perpetual bar to 
Zhen, and their heirs claiming . by force of ſuch entail : unleſs the 
1 1 1 fine be levied by a woman after the death of her hufband, of lands 
| Which were, by the gift of him or his anceſtors, aſſigned to her in“ 
BY 4 — tail for her jointure, or unleſs it be of lands entailed by act of parlia- 

2 PER letters patent, and whereof the reverſion belongs to the crown. 
by - 7 intereſted have five years allowed them to make any claim 
. againſt a fine, from the time that their right accrues; and if not done 
2 _ © in the five years, they are barred for ever. 

| LISTS 2 A further ſpecies of common aſſurance by matter of record is, com- 

A : yon recovery : the nature and effect of which are as follow: 
| Lone : A common recovery, like a fine, is a ſuit or action, actual or ficti- 
1 tious, by which lands are recovered from the tenant or poſſeſſor of a 
r which recovery being a ſuppoſed adjudication of the right, 
inds all perſons, and veſts an abſolute fee- ſimple in the recoveror. A 


= A recovery is, in ſhort, not compromiſed like a fine, but carried on 
2 2. 


wy mp oe : 
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= through every ſtage of proceeding ; till a judgment 1 1s obtained by the 
©7Feeoveror, through default of the defendant : in ſhort, our courts of 
juſtice conſider a common recovery in no other light, than as a for- 
Xx mode of conveyance, by which a tenant in tail is enabled to 
en his Iands. Hence it appears that the effect of a common re- 
rtovcry is an abſolute bar, not only of all eſtates-tail, but of re- 
— 1 and reverſions expectant on the determination of ſuch 

| r= 2 eſtates: ſo that a tenant in tail may thus convey his land held in tail 
to the recoveror, his heirs and affigns, free and diſcharged of all 

conditions and limitations in tail, and; of all remainders and rever- 
- fions, except where the reverſion is in the crown. 34 & 35 Hen. 
VIII. c. 20. By 11 Hen. VII. c. 20. alſo, no woman, after her 
huſband's death, ſhall ſuffer a recovery of lands ſettled on her by her 
huſband, or ſettled on her huſband and her by his anceſtors : nor, 
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by 14 Eliz. c. 8. can any tenant for life ſuffer a recovery ſo as to bind 
them in remainder or reverſion ; if a tenant for life, with remainder 
in tail, is deſirous to ſuffer a valid recovery, he muſt proceed in an- 
other mode. 

3. The third legal evidence or common affurance of the conveyance 
of property, 1s ſpecial cuſtom ; but this is confined to particular places 
and a particular ſpecies of real property, viz. copyhold lands. Thete 
are transferable only in the court-baron of the lord, and is generally 


done by ſurrender, to the ſteward of the court, of a rod, a glove, or 


other ſymbol, as cuſtom directs, to be again granted out by the lord 
to ſuch perſons, and to ſuch uſes as are named in the ſurrender, and 
the cuſtom of the manor warrants : which 1s done by delivering up 
the rod or glove, &c. to the new tenaut. Upon which admiſſion he 
pays a fine to the lord, and takes the oath of fealty : formerly the 
man who ſurrendered could not name his ſucceſſor, but the indul- 
gence of the law has now given him a power to do it. No deed or 
court of law will convey a copyhold eſtate, it muſt be ſurrendered : 
but if the lord refuſes to admit the perſon named in the ſurrender, 
the court of Chancery will compel him; and the lord, on his part, 
can oblige the perſon admitted to pay him his cuſtomary fine. If a 
copyhold eſtate is deviſed by will; the perſon to whom it is deviſcd 
or bequeathed, is intitled to admiſſion ; he may even enter on the 
land before admiſſion, take the profits, may puniſh any treſpaſs done 
upon the ground, and, on fatisfying the lord for his fine due upon 
the deſeent, may ſurrender into the hands of the lord, to whatever uſe 
he pleaſes, 

4. The laſt method of conveying real property, is by deviſe or will. 
Certain reſtrictions were, by 32 Hen. VIII. c. 1. 34 Hen. VIII. c. 5. 
formerly laid on deviſes, to prevent eſtates being given to religious 
houſes ; but now, by conſtruction of 43 Eliz. c. 4. it is held that a 
deviſe to a dorporation for a charitable uſe is valid; as being rather an 
appointment than a bequeſt ; nay, fo favourable are the courts to cha- 
ritable uſes, that a deviſe by a copyholder, without ſurrendering to 
the uſe of his will, and a deviſe (nay, even a ſettlement) by tenant in 
tail, without either fine or recovery, if made to a charitable ule, are 
good by way of appointment. 

To prevent frauds in wills, it is enacted, by 23 Car. II. c. 3. That 
all devifes of lands and tenements ſhall not only be in writing, but 


ſigned by the teſtator, or ſome other perſon in his preſence, and by 
| U his 
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his expreſs direction, and be ſubſcribed in his preſence by three or 


four credible witneſſes. In the conſtruction, however, of this ſtatute, 


- FE He It is held, that the teſtator's name written with his own hand, at the 
2397 e beginning of his will, as for example, ] James Burns do make this 


1 laſt will and teftament, is a ſufficient ſigning, without any 


. at 4 it hath alſo been determined, that though the wit- 
efles muſt ſee the teſtator ſign, or at leaſt hear him acknowledge the 


kzgning. they may do it at different times; and that witneſſes to wills 

F / — ſhall be diſintereſted, it is enjoined by 25 Geo. II. c. 6. that all le- 

2 gacies given to witneſſes are void. 

Z- = Le-— Having now conſidered the ſeveral kinds of conveyances whereby 
titles to lands and tenements may paſs from one to another, it may 
not be improper to ſubjoin a few general rules laid down by the courts, 
in MM conſtruction of ſuch conveyances. 

. Firſt then, the conſtruction muſt be favourable and reaſonable, 

* = as agreeable to the intents of the parties as the rules of law will 
admit. 2. Where the intention 1s clear, too minute a ſtreſs ſhall not 

FF nid on the ſignification of words. 3. Bad Latin or ingrammatical 

CAP Engliſh ſhall not affect a deed. X 4. Conſtructions ſhall be made on 

. the whole deed, and not on any disjointed part of it. 5. Deeds ſhall 


1 
4 


be conſtrued moſt ſtrongly againſt the agent or contractor 6. Where 

2 - I . will bear two ſenſes, one agreeable to the law, the other re- 

pugnant; the ſenſe moſt agreeable to law ſhall be preferred. 7. Where 

2 two clauſes claſh with each other, the firſt ſhall be received, the latter 

rejected, except in wills, where the laſt ſhall be received in preference 

52 2 to, the former; but where the two clauſes can be reconciled, it ſhall 

= | be done. And, 8. Wills ſhall be favourably explained, to purſue, 
if poſſible, the intent of the teſtator. 


„ 


OF PERSONAL PROPERTY. 


(JN DER the idea of Perſonalty, or things perſonal, are included 

all ſorts of moveable things; but under the general name of Chat- 
tels, a French word figuifying goods, is included not only things 
perſonal, but all ſuch property as comes not under the denomination of 


eſtates: in ſhort, in all ſuch property as has not yet been mentioned. 
Now 
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Now chattels are divided into two kinds, real and perſonal. 

Real chattels are ſuch as flue out of, or are annexed to, real eſtates, 
and have one quality, v/z. immobility, which denominates them real; 
but wanting indeterminate duration conſtitutes them chattels. Real 
chattels then are terms for years of land, preſentation to churches, 
eſtates by ſtatute merchant, ſtatute ſtaple, elegit, or the like; of all 
which we have already treated. Perſonal chattels then are the only 
property we have now to ſpeak of, ſuch as is moveable; for inſtance, 
animals, houſhold furniture, money, jewels, cloaths, corn, &c. and 
in treating of theſe we will conſider the nature of this property, and 
how a title to it may be acquired or loſt. 

Property i in perſonal chattels may be either in poſſeſſion ; or in action, 
that is, where a man has merely a right without actual poſſeſſion of 
the property. 

I. Now property in poſſeſſion i is of two kinds, abſolute and qualified. 

1. Property in poſſeſſion abſolute, is where a man hath, ſolely and 
excluſively, not only the right, but alſo the uſe of any moveable chat- 
tels, ſuch as goods, plate, money, jewels, cloaths, vegetables, &c. 
and domeſtic animals, ſuch as horſes, Kine, ſheep, ſwine, poultry, 


and the like. | 
2. Qualified property 1s ſuch as 1s not in its own nature permanent, 


but at times may ſubſiſt or not. For example, it may ſubſiſt in wild 


animals tamed by art, or in animals confined ; ſuch as, ferrets, hawks, 


deer in a park, hares or rabbits in a warren, fiſh in a private pond or 


trunks, &c. Theſe are no longer a man's property, than while he 
has them in poſſeſſion: if they ſtray away and do not return, but are 
loſt, it 1s lawful for any one to take them : but 1f a deer or any wild 
animal tamed, has a collar or mark put upon him, and is ſuffered to 
go and return at pleaſure, or, if a wild ſwan be caught and marked, 
and turned looſe in a river, the owner's property ſtill continues, and 
it is. unlawful for any one to take them; but otherwiſe, if a deer 
has been long abſent, or the ſwan leaves the neighbourhood. Bees 
are of the wild kind, which a man has property in, if he hives 
them. If a ſtrange ſwarm ſettles on a tree in my garden, I have 
no more property in it, till I have hived it, than in the birds on 


the trees till I have caught them; if another hives it, it is his pro- 


perty ; but a ſwarm flying out of my hive is mine, while I can keep 


the bees in fight and purſue them. But, if pheaſants eſcape from 
W-41 | a mew, 
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mew, or fiſhes from a trunk, theſe are free and open to the firſt 
that can catch them, though while they are in my poſſeſſion, the law 
will protect them. It is as much felony by Common Law to ſteal 
ſuch confined animals as are fit for food, as to ſteal tame ones; but 
not fo, if they are kept only for pleaſure, as is the cafe with dogs, 
cats, bears, parrots, ſinging birds, and the like: their value depend- 
ing on the caprice of the owner: an action will, however, lie for 
ſtealing theſe. Yet to ſteal a tame hawk is felony, both by Common 
Law and by ſtatute; a relict of the ſportſman's tyranny. 

A qualified property may alſo ſubſiſt in hawks, rooks, and other 
birds building in my trees, rabbits and other animals breeding and 
burrowing in my grounds: at leaſt till they are able to fly or run away, 
and then my property expires. 

So a man may have a qualified property in wild animals by privi- 
lege, as in that of game, which will be ſhewn hereafter. 

Many other things alſo may be the objects of qualified property, as 
light, air, water, and the like, in which a man can have no perma- 
nent property. If a man obſtructs my windows, corrupts the air of 
my houſe or gardens, fouls my water, lets it out, or diverts its courſe, 
the law will puniſh him. Property may be alſo of a qualified na- 
ture, according to the circumſtances of the owner, when the thing 
itſelf is capable of abſolute ownerſhip; as when I put them out of 
my poſſeſſion, and they are delivered into the charge of another. In 
this caſe, neither I, nor the perſon to whom I deliver them, has any 
other than a lied property. Except in the caſe of a ſervant, who 
hath the care of his maſter's property; and who therefore has no kind 
of property in the thing he has the care of. 

II. Property in action is where a man has not the poſſeſſion or uſe, 
but merely a right to uſe the thing in queſtion, and the poſſeſſion of 
which he may recover by an action at law. Of this kind is money 
due on a bond, or due from any damage I may ſuſtain ; as by a man's 
breaking his covenants: with me. 

In all perſonal property, where a man grants by deed or will, his 
books, furniture, &c. to A for life, with remainder over to B, this 
remainder is good; but if he gives A an eftate-tail in things perſonal ; 
that is, if he gives them to A and the heirs of his body, with re- 
mainder, in default of iſſue, to B; he veſts in A the total property, 


and na remainder over ſhall be permitted on ſuch a limitation : for in 
. real 
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real eſtates the potleffor of an eſtate- tail can bar the remainder by fine 

or recovery; but in this caſe of perſonal property he can "il PLANE : 
Things perſonal, as well as real eſtates, may belong to their owners, =. e,. ö 

not only in ſeveralty, but alſo in joint-tenancy and in common. IA. Z Hs 

any perſonal chattel be given to two perſons abſolutely, they are joint- PX 344 


tenants, and unleſs it be fold and the money divided, the doctrine FA 


ſurvivorſhip ſhall take place; and in like manner, if one party ſhould ,, AZ, 2. 
{ell his ſhare, the buyer and the other party ſhall be tenants in com- 4 e£ | 


mon. But for the encouragement of huſbandry and trade, it is held, — 
that a ſtock on a farm, though occupied jointly, or a ſtock :i in trade — 
in partnerſhip, ſhall always be conſidered as common, and not as 2 <3 


property; of courſe there ſhall be no ſurvivorſhip therein.“ 

Titles to perſonal property are next to be confidered, or the various 2 — 
methods of acquiring and loſing it. Theſe methods are as follow ; 4< 0 
1. Occupancy; 2. Prerogative: 3. Forfeiture; 4. Cuſtom; 5. Suc- — 5 


ceſſion; 6. Marriage; 7. Judgment; 8. Gift, or grant; 9. Con | 
tracts 10. Bankruptcy ; 11. Will; and, 12. Adminiftration. "Armen Lee 


I. Occupancy then is one claim or title by which we may acquire Foote} 
perſonal property. . 


After a declaration of war, under certain authorities of the ſtate, & . 


any one may ſeiſe to his own uſe ſuch goods as belong to an alien . ' 
enemy, (except ſuch alien be reſident in England) and ſuch goods as — | 


are brought by ſuch alien into this country, without a ſafe- condu 
or paſſport. If an enemy take the goods of an Engliſhman, . and they FEE: «| | 


ſhould be afterwards retaken by another ſubject of this kingdom, the 
goods ſo retaken ſhall become the property of the retaker, unleſs wendy . 
were retaken the ſame day, and the original owner puts in his claim Bree 
to them before ſun-ſet ; though modern authorities declare, that the . 
goods retaken ſhall be brought into port and continued there a night, . ... 
ſo as to take away all hope of recovery, before the property changes, A. 3 pe” | 


or the retaker can claim them. A man may alſo acquire a kind of 


qualified property in the perſon of an enemy whom he ſhall take pri- — 3 


loner of war, and may demand a ranſom. 2 . 
Things found, and not claimed by any owner, become the property 
of the finder or firſt occupant, provided they do not come under the ip | 
| denomination of waifs, eſtrays, wreck, or hidden treaſure, which be- . - | 
long to the crown. F< Cad 
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The benefits of light, air, or water may alſo be claimed by the firſt 
occupant. If my window originally overlooked the ground, which 
my neighbour thinks proper to take, he cannot obſtruct the light: 

but if 1 darken my houſe by building it cloſe to his wall, I cannot 
oblige him to remove that wall, the firſt occupancy or prior right be- 
ing rather in him than in me. If he ſhould ſet up any kind of manu- 
factory, that may prove a nuifance to me, by corrupting the air or 
water, the law will yield me a remedy; but if ſuch manufacture was 
originally there, and I fix my habitation near it, it is a nuifance of my 
4 own ſeeking, and I have no remedy. 

All kinds of animals, except whale, ſturgeon, and game, are the 
property of the firſt occupant or taker, provided they are caught upon 
the territories of thoſe who take them. 

It by any operation upon a thing, a perſon ſhall alter its very kind, 
he acquires a property in 1t by ſuch alteration : for example, if he 
converts another man's fruit into wine, or his wheat into bread, the 

i owner of the fruit or wheat, ſhall have no claim on the wine or 
” bread ; but ſhall be paid merely for the fruit or wheat. If one man, 
: eee, takes away the wife or child of another, and cloaths them, 
I the cloaths ſhall ceaſe to be the property of the perſon who furniſhed 
them, the inſtant ſuch wife or child is retaken by the huſband or father ; 
they being annexed to the perfon of the woman or child. 
But in mixtures of goods, where one ſhall wilfully intermix his 
corn, hay, or other matters, with that of another perſon, without 
his approbation, the perſon ſo mixing them loſes his property, and the 
other becomes the owner of 1t. 
Under the title of occupancy may be conſidered what is called lite- 
rary property, v/z. the right an author has in his own compoſitions ; 
it being now ſettled by 8 Ann, c. 19. amended by 1 5 Geo. III. c. 5 3. 
that the author and his aſſigns ſhall have the ſole liberty of printing and 
reprinting his works for the term of fourteen years, and no longer ; 
but if, at the end of that term, the author himſelf be living, the 
right ſhall then return to him for another term of the ſame duration-; 
and a ſimilar privilege, by 8 Geo. II. c. 13. and 7 Geo. III. c. 38. 
is extended for the term of twenty-eight years to the inventors of 
A prints and engravings. - Patents of privilege are alſo granted by the 
us, tor fourteen years to the inventor of any new manufacture 0 
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machine for the ſole working or making the ſame, veſting thus a. 
temporary property in the patentee. 

II. Another method of acquiring property in perſonals is by the 
King's prerogative, whereby the King, or any other, under the title 
of the crown, may claim a right to them. | | | 

Of this kind are all tributes, taxes, and cuſtoms, whether being 
branches of the royal revenue, or ſettled by a&s of parliament. Under 
this head alſo may be conſidered all forfeitures and fines. 

In theſe different ways of acquiring property, the King, in one 
entire thing, can have no jaint property; but where the claim of the 
King and a ſubject join, the King ſhall have the whole; in the ſame 
manner, as where an eſtate is given to the King and a ſubject jointly, 
the King does not become a joint-tenant with the ſubject, for that 
would be below his dignity, but he will have the eſtate wholly to 
himſelf. If a bond be made to the King and a ſubject, the King ſhall 
have the whole penalty ; or if two perſons have a joint debt owing to 
them on bond, and one of them afligns his part to the King, or is 
attainted, whereby his motety is forfeited to the crown, the King 
ſhall have the entire debt ; for it 1s a maxim in law, that the King 
ſhall never loſe his right, and where the intereſt of a ſubject inter- 
teres with that of the King, the King's ſhall ever be preferred. 

Prerogative gives the King a claim alſo, as has been before obſerved, 
to wrecks, waits, eſtrays, treaſure-trove, to whale, ſturgeon, ſwans, 
and the like. Allo to a certain kind of copy-right ; to the excluſive 
right of printing at his own preſs, or that of his grantees, all acts of 
parliament, proclamations, orders of council, the bible, and books of 
common prayer; and he is alſo ſaid to have a right to the copies of 
ſuch law books, grammars, &c. as were compiled or trauſlated at the 
expence of the crown. 

The King has likewiſe a right to ſuch fere nature, as are called 
game, with an excluſive privilege of purſuing, taking, and deſtroying 
them ; and no man, but he who has a chaſe or free-warren by grant 
from the crown, or preſcription, which ſuppoſes ſuch a grant, can 
juſtify hunting or ſporting upon another man's foil, or, indeed in 
thorough ſtrictneſs of Common Law, either hunting or ſporting at all. 
By the acquieſcence of the crown, and the frequent grants of free- 
warren, the intention of granting which was in order to protect the 


game, by 5 ing the free - warrener an excluſive power of killing, pro- 
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vided he prevented others; I ſay, by theſe, by the introduction of mo- 
dern penaltics, and by certain ſtatutes for preſerving the game, every 
man, qualified as 1s called, that is, exempted from theſe penalties, looks 
on himſelf at liberty to kill what game he pleaſes ; whereas he has in 
fact no power to kill game, unleſs he can ſhew that he is a free-war- 
rener, or authorized under ſome act of parliament. The 5th Ann, 
c. 14. empowers lords and ladies of manors to appoint game-keepers to 
kill game, for the uſe of ſuch lord or lady; but this gra/zfies no ons 
| except the game-keeper. Modern qualifications of n a year, &c. 
. are merely cxemptions from penalties, but do not exempt thoſe 
who kill game from actions of treſpaſs by the owner of the land; nor 
if they kill game within the limits of any royal franchiſe, do they 
exempt them from the actions of ſuch as have the right of chaſe or 
free-warren therein. It is held indeed, that if a man ſtarts any game 
within his own grounds, and follows it into thoſe of another, and kills 
it there, he has a property in what he ſo kills; from the property 
continuing in his poſſeſſion by the immediate purſuit. So if a ſtranger 
ſtarts game in one man's chaſe or free-warren, and hunts it into the 
liberty of another, the property continues in the owner of the chaſe 
or warren, for the ſtranger can have no property in it: or if a man 
ſtarts game on another's private ground, and kills it there, the pro- 
perty belongs to the owner of the ground; but if, being ſtarted there, 
it be killed in the grounds of a third perſon ; it in this caſe becomes 
the property of the killer, though .he is guilty of a treſpaſs to both 
owners. 
III. Forfeitures are a third method of acquiring perſonal 8 
Theſe ariſe as puniſhments for various crimes and miſdemeſnors: forme 
of them are for offences mala in ſe, bad in themſelves, or > ety the 
= divine law; but the greateſt part are for offences againſt the laws of 
| the land, mala prohibita : we will confine ourſelves therefore to thoſc 
offences that incur a forfeiture of all the goods and chattels of the 
offender. Of partial forfeitures, a moiety frequently is the property 
of the informer, the poor, or other perſons ; whereas total forfeitures 
belong to the crown, except in one inſtance, that of felony in a 
bankrupt's concealing his effects, in which cafe alone, they belong to 
his creditors: of which more hercafter. 
The goods and chattels of an offender become totally the property 
of the crown, that is, are forfeited by conviction of high treaſon, or 
8 maifpriſion 
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miſpriſion of treaſon ; of petit treaſon ; of felony in general, and parti- 
cularly of felony de ſe, and of manſlaughter ;, nay upon conviction of 
excuſable homicide ; by outlawry for treafon or felony ; by conviction 
of petit-larceny ; by flight in treaſon or felony, even though the party 
be acquitted of the fact; by ſtanding mute when arraigned of felony ; 
by drawing a weapon on a judge; or ſtriking any one in the preſence 
of the King's courts; by premunire: by pretended prophecies, upon a 
ſccond conviction; by owling ; by the refiding abroad of artificers 
aud by challenging to fight on account of money won at gaming. 
All theſe offences incur a forfeiture of the whole of a man's goods and 
chattels, of which more will be ſaid hereafter. 

In real property theſe forfeitures commence at the time of commit- 

ting the fact, but here, in perſonals, they take place only from the 
time of conviction ; yet a fraudulent conveyance of them to defeat the 
intereſt of the crown is made void by 13 Eliz. c. 5. 
IV. A fourth method of acquiring perſonal property is by the cuſ- 
tom of ſome particular place, or by the general uſe of the nation. 
Were I to enter into all the local cuſtoms of the kingdom the taſk 
would be almoſt endleſs ; it ſhall ſuffice then to mention three which 
prevail in moſt places, viz. heriots, mortuaries, and heir-looms. 


1. Heriots we have touched on before (ſee page 105). Theſe are 


a cuſtomary tribute (of Danith original) of goods and chattels reſerved 
in a grant of lands to the lord of the manor, and payable to that lord, 
on the death of the owner of the lands. In ſome places it is, at the 
option of the lord, the beſt live beaſt the owner of the land poſſeſſed, 
in others the beſt piece of furniture, plate, jewels, or the like; in 
others again, there is a cuſtomary compolition in money, as ten or 
twenty ſhillings in lieu of a heriot. 


2. Mortuaries are a cuſtomary gift due to the Ex” of many „ __ | 
pariſhes on the death of his pariſhioners, which by 21 Hen. VIII. c EEE: f 


is now ſettled, where mortuaries are paid, to pay three ſhillings 


four pence for every perſon who leaves goods to the value of ten 2 of 


marks, and not exceeding thirty pounds; fix ſhillings and eight 
pence for every perſon leaving thirty pounds, and not more than 
forty pounds; and ten ſhillings for every perſon leaving upwards of 
forty pounds; but no mortuary ſhall be paid for a married woman, 
a child, a perſon of full age not a houſekeeper ; nor for any way- 

X faring 
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faring man ; but ſuch wayfaring man's mortuary ſhall be paid to the 
pariſh to which he belongs. 

3. Heir-looms are ſuch goods and chattels, as by ſpecial euſtom, contrary 
to the nature of chattels, go, with the inheritance, to the heir at law, 
and not to the executor of the laſt proprietor : loom ſignifying limb or 
branch of the inheritance. They are generally ſuch things as cannot 
without injury be ſeparated from the inheritance, as deer in a real, 
authorized park, fiſhes in a pond, pigeons in a dove-cote, Cc. other- 
wiſe the rule is, that ſuch perſonals ſhall veſt in the executor, though 
expreſsly given to a man and his heirs. Carriages and houſehold fur- 
niture may be heir-looms, in places where there 1s a ſpecial cuſtom to 
fupport it, but ſuch cuſtom muſt be proved; but in general, fix- 
tures of a houſe go with the houſe, ſuch as chimney- pieces, fixed 
benches, pumps, &c. Monuments or tomb-ſtones, eſcutcheons, 
Sc. are alſo heir-looms every where; which the parton of the church 
cannot remove or deface without being liable to an action from the 
heir. Pews alſo, by cuſtom immemorial, may deſcend, without any 
ecclefiaſtical concurrence, from the anceſtor to the heir: but the heir 
has no property in the dead bodies of his anceſtors. The parſon, as 
owner of the foil, may bring an action againſt any one that digs or 
ifturbs the ground; and whoever taking up a dead body, ſteals the 
roud or grave cloths, is guilty of felony ; the property of which 
ng in the perſon who was at the expence of the funeral 
eir-looms, though mere chattels, cannot be deviſed away * 
> the heir by will, they veſtmg in heirs immediately on the death of 
A the owner; though the owner in his life-time might have either fold 

. , „ bfroves them. : 1 , 
— AR — NV. Another method of acquirin perfonal property is by ſucceſſion, 
= 2... hi right is univerſally 3 by Common Law in all aggregate 
3 x; hf 1 — as dean aud chapter, mayor and commonalty, maſter 
* Seeley flows, and the like ; in the King, and in ſuch fingle corpora- 

E — tions as repreſent a number of perſons; for example, the maſter of an 
i —_ Hospital, who repreſents the Poor brethren: or the dean of ſome an- 
8 cient cathedral, who reprefents, m his corporate capacity, the chapter: 

\ but this right may, by ſpecial cuſtom, belong to certain other ſole 
corporations for ſome particular purpoſes, as to the chamberlain of 
London, who is a ſole corporation for the benefit of the Orphan's 
fund ; but generally in ſole corporations no ſuch right can exiſt. 

2 Chattels 


> _ 
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Chattels left therefore to ſuch a corporation, though their ſucceſſor 
be not named, veſts an abſolute property in them, ſo long as the cor- 
poration ſubſiſts. But if chattels be deviſed to ſole corporations, as to 
the biſhop of London and his ſucceſſors, or the rector of any. place 
and his ſucceſſors, in ſuch caſe their executors or adminiſtrators ſhall 
have them, and not their ſucceſſors. The King, as a ſole corpora- . 
tion, is an exception to this rule, in whom, a chattel intereſt given 
to a preceding King, and his ſucceflors, ſhall veſt. So in the caſe 
of the chamberlain of London, mentioned before: he, by the cuſ- 
tom of London, may take bonds and recognizances to himſelf and 
ſucceſſors, for the b-ncfit of the orphan's fund; but for no other pur- 
pole ; nor can he take a leaſe for years for himſelf and ſucceſſors, to 
that purpoſe, the cuſtom extending uot to that. 

VI. A ſixth method of acquiring chattels is by marriage, all per- 
{onal property belonging to the wife before marriage, being abſolutely 
veſted in the huſband by marriage. In real eſtates the huſband gains 
only a title to the rents and profits during the time the is his wife; but 
in chattel intereſts the huſband has the abſolute diſpoſal of them if he 
chuſes to take poſſeſſion of them; but unleſs he takes ſuch poſſeſſion, 
by exerciſing ſome acts of ownerſhip upon them, they ſhall become 
at the diſſolution of the marriage the property of the wife or her re- 
preſentative. 

A real chattel of the wife by marriage veſts in the huſband, bur 
not abſolutely ; as in the caſe of a leaſe for years, the huſband is en- 
| titled to all the rents and profits of it, and may, if he pleaſes, ſell, 
ſurrender, or diſpoſe of it, during the coverture or the time ſhe is his 
wite ; if he be out-lawed or attainted, it ſhall be forfeited to the 
King; it is liable to execution for his debts, and if he ſurvives his 
wife, it is to all intents and purpoſes his own. Yet if he has made 
no diſpoſition of it, and dies before his wife, he cannot diſpoſe of it 
by will, nor does it go to his executors, but remains veſted in his 
wife, and at her diſpoſal. In like manner, all debts due to the wife 
before marriage, if not ſued for and recovered by the huſband, ſhall 
atter his death be the property of his widow; but upon the huſband's 
receiving them in his life-time, he may diſpoſe of them at his death 
as he pleaſes. But in caſe the huſband ſhall ſurvive the wife, he can 
claim a real chattel, as was before obſerved, by ſurvivorſhip, but not 


money due to the wife before marriage, except it be arrears of rent, 
„„ which 
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which in caſe of her death are given to the huſband, by 32 Hen. VIII. 
c. 37. He may, however, as her adminiſtrator, recover any money 
that was due to her before marriage. 

With reſpect to perſonal chattels which the with has in her poſſeſ- 
ſion, as money, jewels, furniture, and the like, the huſband has, by 
the marriage, an abſolute and immediate property veſted 11 RM 3 
which can never afterwards reveſt in the wife or her repreſentatives. 

Such things as are called the wife's paraphernalia, a Greek word, 
14 ſignifying ſomething beſides her dower, the widow 1s entitled to on 
2F the death of her huſband ; and he cannot bequeath them away by his 
*| will; though during his life he has the power, if unkindly inclined 

to exert it, to ſell them or give them away. If ſhe continues to 
A wear them till his death, ſhe can keep them in oppoſition to his exc- 
j A cutors, adminiſtrators, and all other perſons except creditors, where 
34 


there are not aſſets ſufficient to pay his debts. Now theſe para- 
Pbernalia are the apparel and ornaments of the wife, ſuitable to her 
# rank and degree: the jewels of a peereſs uſually worn by her are 
1 held to fall under this deſcription; and the 1 1s entitled to them over 
j 1 | and above her jointure or her dower. 
| | VII. A judgment in a court of law in conſequence of ſome ſuit or 
action, is another mode of acquiring perſonal property. I mean 
judgment given in favour of penalties inflicted by particular ſtatutes, 
b 1 | the whole or a moiety of which goes to the proſecutor or informer. 
| Damages given by a jury for any injury ſuſtained is another ſpecies 
= of property, acquired by judgment. Here alſo, as in the foregoing, 
| the plaintiff has no claim till after a verdict, Coſts of ſuit likewiſe 
come under the ſame denomination, and may be conſidered as an ac- 
quiſition made by judgment of law. 

VIII. An eighth mode of acquiring perſonal property is by gift or 
grant. Gifts are always gratuitous ; grants are upon ſome conſidera- 
tion or equivalent. Under gifts or grants of real chattels may be in- 
cluded all Icaſes for years of land, aſſiguments, and ſurrenders of 
= | thoſe leaſes, and all the other methods of conveying an eſtate leſs 
b * than freehold, which have before been conſidered; though theſe very 
uw Idom carry the appearance of a gift, however liberally beſtowed, 
ing generally granted in conſideration of five or ten ſhillings, nomi- 
I 3 nally paid to the grantor, and in caſe of leaſes, reſerving a ſmall rent, 


7 . h it be but a — any of which conſideration the 
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eye of the law, will convert the gift into a grant, if executed; into a 
contract, if not executed. 

Grants or gifts of perſonal chattels, may be executed in writing or by 
word of mouth, before ſufficient witneſs, and poſſeſſion given in conſe- 
quence of it. But ſuch a conveyance, if merely voluntary, where creditors 
or others ſuffer thereby, is conſtrued as fraudulent. And it is enacted, 
3 Hen. VII. c. 4. that all deeds of gift of goods made in truſt to the uſe of 
the donor ſhall be void; and every grant or gift of chattels, as well as 
lands, with intent to defraud creditors and others, ſhall be void, as againſt 
fuch perſons to whom ſuch fraud would be prejudicial ; but ſhall ſtand 
good againſt the grantor himſelf: and all perſons partakers in, or 
privy to, ſuch fraudulent grants, ſhall forfeit the whole value of the 
goods; one moiety to the King, and another moiety to the party 
grieved : and alſo on conviction ſhall ſuffer impriſonment for half a 

year. 
A proper pitt or grant is always accompanied with r of poſ- 
ſeſſion. If one man gives another a horſe or fifty pounds, and puts 
him in immediate poſſeſfion, the donor has executed his gift, and has 
no power to retract it, though he did jit without a recompence, unleſs 
it prove prejudicial to creditors, or that the donor were under any legal 
incapacity, as being a minor, a married woman, in confinement, or the 
like, or unleſs he were drawn in, or impoſed upon by falſe pretences, 
drunkenneſs, or ſurprize. But, ſhould poſſeſſion of the gift be not 
immediately given, it is not properly a gift but a contract, which the 
donor is not bound to perform, but on good and ſufficient conſidera- 
tion; and which we ſhall next conſider. 

IX. In all contracts three things are to be weighed, vis. the agree- 
ment, the conſideration, and the different ſpecies of contracts. 

In an agreement, the contracting 1 muſt be in a capacity to 
make it. And, 

The contract may be either al or implied. Expreſs contracts 
are where the terms of the agreement are particularly ſpecified; as to 
pay a ſum of money, to deliver a horſe, or to pay ſuch a price for goods: 
implied, are ſuch as reaſon and juſtice dictate ; as where a man con- 
tracts to do certain work for me, the law implies, that I contracted 

to pay him a fair price for that work ; if the work be not well exe- 
cuted, the law alſo implies, that I ſhall be entitled to any damages, I 


may luſtain thereby. 
The 
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The conſideration is the price or motive of the contract, and muſt 
be a thing lawful in itſelf, or the contract is void. A good confi- 
deration, as we before have ſeen, is that of blood or natural affection 
between ucar relations; which may, however, fometimes be ſct afide, 
when it tends to defraud creditors or others of their juſt rights. But 
a contract for any valuable conſideration, as for marriage, for money, 
work done or to be done, or the like, if the value be ſufficient, can 
never be ſet aſide even in equity. 

An agrecmeut or contract to do or pay aty thing on one ſide, without 
any compenſation on the other, is totally void in law, however the 
contractor may think hunſelt bound iu honour or conſcience to per- 
form it; but bonds given to pay money, and promiſſory notes, though 
no conſideration can be proved, are binding on the giver, though not 
to the prejudice of creditors or ſtrangers to the contract. Rs 

Let us next conſider the different fpecies of contracts. Theſe are, 
1. That of fale; 2. That of delivery of goods in truſt; 3. That of 
| hiring and borrowing ; and, 4. That of debt. 
| Any man may ſell his property, unleſs judgment has been ob- 

rained againſt him for a debt or damages, and the writ of ex<cution 
is actually delivered to the ſheriff; in which caſe, by the ſtatute of 
frauds, the fale thall be looked upon as fraudulent, and the property 
of the goods ſhall be bound to anſwer the debt, from the time of de- 
| livering the writ: nay, if a defendant dies after the awarding of the 

writ, and before its delivery to the ſheriff, his goods in the hands of 
the executors are bound by it. 

If a man agrees with another for goods, he may not carry them 
away till he has paid for them, unleſs with the conſent of the {eller : 
but, if the price be agreed for, and the bargain ſtruck, neither are 
at liberty to be off; provided the goods be tendered by the {ſeller or 
the money by the buyer. But, if neither money be paid, or the 

delivered, nor tender made, it 1s no contract, and the owner 
may diſpoſe of them as he pleaſes, If any part, however, of the 
price be paid, or any portion of the goods be delivercd as earneft, the 
contract is binding. Indeed, it is enacted by 29 Car. II. c. 3. That 
no contract for the ſale of goods, to the value of ten pounds or more, 
ſhall be valid, unleſs the buyer actually receives part of the goods 
fold by way of carneſt on his part, or unleſs he gives part of the price 
to the vender by way of earneſt to bind the bargain, or in part of 
payment; 
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payment; or unleſs ſome note in writing be made and ſigned by the 
party or his agent, who is to be charged with the contract. And 
with regard to goods under the value of ten pounds, no contract for 
the ſale of them ſhall be valid, unleſs the goods are to be delivered 
within one year, or unleſs the contract be made in writing, and 
ſigned by the party who is to be charged therewith. Antiently, 
among all the northern nations, ſhaking of hands was held neceflary 
to bind the bargain, and the ſale thus made was called a Handſale. 

The bargain being ſtruck, if the buyer tenders the money to the 
ſeller, he may ſeize the goods, or bring an action againſt the vender 
for the recovery of them. 

But property may in ſome cafes be transferred by ſale, though the 
goods be not the property of the ſeller : on this account it is incum- 
bent on the buyer to be cautious. Indeed all fales and contraQs of 
any thing faleable in fairs or open market, in Jaw, 1s not only good 
between the parties, but will be binding on all thoſe who have any 
right or property therein. Country markets are held on particular 
days, and on particular ſpots ; but every day in London is market 
day except Sunday, and every ſhop in which goods are expoſed to 
file, is a market for ſuch articles as the ſhopkeeper profeſſes to deal in. 
But, if a man's goods are ſtolen, and fold out of open market, he may 
take them, find them where he may; and it is expreſsly provided by 
1 Jac, I. c. 21. that the fale of any goods, wrongfully taken, to any 
pawnbroker in London, or within two miles thereof, ſhall not alter 
the property. And even in open markets, if the goods fold be the 
property of the King, ſuch fale will no way bind him, though it 
binds minors, married women, idiots or lunatics, and men beyond 
fea, or in priſon ; or if the goods be ſtolen from a ſubject, and then 
taken from the felon by the King's officer, and ſold in open market: 
ſtill, if the owner has uſed all diligence in proſecuting the thief to 
conviction, he does not loſe his property in the goods. So likewife, 
if the buyer knows the property not to be in the ſeller ; or there be 
any fraud in the tranſaction; if he knows the feller to be under age, 
or a married woman not trading for herſelf ; if the fale be not ori- 
ginally and wholly in a fair or market, or not at the uſual hours, 
the owner's property is not bound thereby: if a man buys his own 
goods in a fair or market, the contract of ſale ſhall not oblige him to 
pay the price, unlefs the property had been before altered by a former 

ſale. 
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fale. And, notwithſtanding any number of intervening ſales, if the 
original ſeller, who fold, without having the property, comes again 
into poſſeſſion of the goods, the original owner may take them, when 
found in his hands who was guilty of the firſt breach of juſtice. 

In horſes, indeed, the property is not eaſily altered by ſale, without 
the expreſs conſent of the owner. For a purchaſer cannot claim a 
horſe that has been ſtolen, unleſs it be bought in an open fair or mar- 
ket, agreeable to 2 P. & M. c. 7. & 31 Eliz. c. 12. which ena, 
That the horſe ſhall be openly expoſed i iu the time of ſuch fair and mar- 
ket for one whole hour together, between ten 1n the morning and ſun- 
ſet, in the public place uſed for ſuch ſales, and not in any private 
yard or ſtable, and afterwards brought both by the vender and vendee 
to the book-keeper of ſuch fair or market; that toll be paid, if any 
be due; and, if not, one penny to the book-keeper who ſhall enter 
down the price, colour, and marks of the horſe, with the names, 
additions, and abode of the vendee and vendor ; the latter being pro- 
perly atteſted. Nor ſhall ſuch fale take away the property of the 

owner, if, within fix months after the horſe is ſtolen, he puts in his 
claim before ſome magiſtrate, where the horſe ſhall be found ; and 
within forty days more proves ſuch his property by the oath of two wit- 
neſſes, and tenders to the perſon in poſſeſſion ſuch price as he bona fide 
paid for him in open market: in caſe any one of the particulars above 
mentioned be not obſerved, ſuch ſale is utterly void; and the owner 
ſhall not loſe his property, but at any diſtance of time may ſeize, or 
+ bring an action for his horſe, wherever he may find him. 

In law, the buyer may demand from the ſeller a ſatisfaction that 
the goods are his own property; but the vendor is not bound to anſwer 
for the goodneſs of the wares he ſells, unleſs he exprefsly warrants 
them to be ſound and good, or unleſs he knew them to be otherwiſe, 
or hath uſed any art to diſguiſe them ; or unleſs they turn out to be 
different from what he repreſented them, 

2. A delivery of goods in truſt, upon an expected or implied con- 
tract, that the truſt ſhall be faithfully executed on the part of the per- 


— . 2” ion to whom they are delivered, is called in law a Bailment, from the 
a 


rench bailler, to deliver. As if linen be delivered to a ſempſtreſs to 
free MAKE into ſhirts, ſhe has it on an implied contract to return it made 
If goods be delivered to a carrier, he 1s under an im- 


= _ properly. 
Zi _ contract to carry 2 to the perſon to whom they are directed. 
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If a horſe or other goods be delivered to an innkeeper or his ſervants, 
he is anſwerable for them; nay, he ſhall anſwer for them, if ſtolen 
within the inn, though not delivered to his care, and though he was 
not acquainted, that the gueſts brought the goods there; 8 Co. nay, 
though he thould even tell his gueſt to take the key of his chamber 
and lock his door, for that he would not be anſwerable for them. 
Dalt. c. 56. Black. 169. So if he puts a horſe to paſture, without 
the direction of his gueſt, and the horſe is ſtolen, he muſt make ſatiſ- 
faction (but otherwiſe if with his direction) 8 Co. Caley's caſe. So 
peculiarly protected are travellers in their journeys. If goods be di- 
{trained for rent or taxes, theſe are merely pledges for a time in the 
hands of the diſtrainors, who are bound by an implied contract to 
reſtore them on payment of the money and expences, before the time 
of ſale ; or if ſold, to return the overplus. If one friend delivers to 


another any thing to keep for him, the receiver is bound to reſtore it 


on demand, but in this caſe, ſhould the thing delivered be loſt or in- 
jured, he is not bound to make it good, unleſs ſach loſs or injury 
ariſes from ſome groſs neglect. 
The property being thus put into the poſſeſſion of the perſon to 
whom it is delivered, that perſon may maintain an action againſt any 
one that ſhall injure it, or take it away. 

3. Hiring or borrowing are alſo contracts, by which a qualified 
property may be transferred to the hirer or borrower ; both being un- 
der an implied engagement to return the thing hired or borrowed at 


the time ſpecified. Under this head I am led to ſpeak of the intereſt 


uſually paid for the loan of money. 

The legal intereſt 1s five per centum per annum, which lenders are 
authorized to take on perſonal or real ſecurity. They cannot take 
more without incurring the penalties of uſury. They frequently take 
leſs on mortgage or land ſecurity, but never legally can take more, 
except on what is called Bottomry or Reſponaentia ; policies of inſu- 
rance; or annuities upon lives. — 

1ſt, Bottomry is in the nature of a mortgage of a ſhip; when the 
owner borrows money to enable him to proceed on his voyage, and 


pledges the keel or bottom of the ſhip to the lender as a ſecurity for 


the repayment of the money on his return. Here it is underſtood, 


that if the ſhip be loſt, the lender loſes his whole money; if it return, | 


he receives back his principal, and the intereſt agreed on, which, on 
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account of the hazard the lender runs, is allowed to be more than the 
legal intereſt. The thip and tackle, if brought fate home, as well as 
the borrower, are, in this caſe, auſwerable for the money: but if the 
money is not lent upon the veſſel, but on the lading or merchandize, 
which muſt be parted with in the courſe of the voyage, then the bor- 
rower is bound only by the contract, who is here. faid to take up 
money at reſbondentia. Thee terms are alſo now applied to contracts 
for the repayment of money borrowed, not on the ſhip and lading 
only, but on the mere hazard of the voyage itſelt, and of courſe the 
lender expects a larger than the legal intereſt. To prevent, however, 
very uſurious contracts, in long voyages, it is enacted, by 19 Geo. II. 
c. 37. that all monies lent on bottomry, or at reſpondeniia, on veſſals 
bound to and from the Eaſt Indies, ſhall be expreſsly lent only upon 
the ſhip and merchandize ; that the lender ſhall have the benefit of 
falvage, aud that if the borrower has not effects on board to the valuc 
of the fum borrowed, he ſhall be reſponſible to the lender for fo much 
of the principal as hath not been laid out, with legal intereſt, and all 
other charges, though the ſhip and merchandize be totally loſt, 

2dly. Policies of inſurance are contracts between two perſons, ſup- 
pole A and B; where, upon A's paying to Ba premium or ſum equi- 
valent to the hazard run, B will indemnify him, or inſure him, 
againſt any lots. Suppofe, for example, a ſhip be bound to Jamaica, 


A ſays to B, I have a thouſand pounds worth of goods on board that 


ſhip : ſhould that ſhip therefore be loſt before her arrival at the 
deſtined port, on condition you will pay me the thouſand pounds, I 
will give you five per cent. or fifty pounds: which, if  acquieſces 
in, he is bound to perform. Thus too, in a loan, if the chance of 
repayment depends on the life of the borrower, it is uſual (belides 
the common rate of intereſt) for the borrower to infure his life till the 
repayment : which generally coſts hun five per cent, or more, ac- 
cording to his age and conſtitution, which, added to the five per cent. 
he pays for the inoney, makes the intereſt he pays ten per cent. Let 
us put a cate by way of illuſtration. A has an annuity for his life, 
and withes to borrow one hundred pounds on that ſecurity : B lends 
it at five per cent. iutereſt, but enjoius A to inſure his lite, which he 
does with C, giving C five per cent. fer annum, on condition that he 
wall pay B one hundred pounds cn his, A's death. On the death, 
therefore of A, B receives back his hu: dred pounds from C, for the 
5 ER 
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loan of which, A during his life, paid ten per cent. that is, five per 
cent. to B, and five per cent. to C: but that A may not omit to 
pay the intereſt regularly for his life infurance, B undertakes to 
pay it for him, and obliges A to charge his annuity with this additional 
five per cent. ſo that A pays the whole ten per cent. to B, inſtead 
of paying it to B and C. In order, however, to prevent theſe in- 
ſurances from becoming a miſchievous kind of gaming, it is enacted, 
14 Geo. III. c. 48. That no infurance ſhall be made on lives, or 
any other event, wherein the party inſured hath no intereſt ; that in 
all policies, the name of ſuch intereſted party ſhall be inſerted; and 
nothing more ſhall be recovered thereon, than the amount of the in- 
tereſt iuſured. | | 
This does not, however, extend to inſurances on voyages at ſea ; 
but to preſerve good faith and integrity in ſuch inſurances, contracts 
are made void in law, where there 1s the leaſt ſhadow of fraud or con- 
cealment. But as a practice had crept in of inſuring large ſums 
without having any property on board, which were called inſurance, 
intereſt or no intereſt; and alto of inſuring the fame goods many times 
over, which became a ſpecies of wager or gaming, it is enacted, 19 
Geo. II. c. 37. That all inſurances, intereſt or no intereſt, or with- 
out farther proof of intereſt than the policy itſelf, or by way of 
gaming or wagering, or without benefit of ſalvage, ſhall be totally 
null and void, except upon privateers or ſhips in the Spaniſh and Por- 
tugueſe trade, for reaſons ſufficiently obvious; and that no re- aſſur- 
ance ſhall be lawful, except the former inſurer ſhall be inſolvent, a 
bankrupt, or dead; and, laſtly, that in the Eaſt India trade, the 
lender of money on bottomry, or at reſpondentia, ſhall alone have a 
right to be inſured for the money lent, and the borrower ſhall (in caſe 
of a loſs) recover no more upon any inſurance than the ſurplus of his 

property, above the value of his bottomry or reſpondentia bond. 
3dly. The practice of purchaſing annuities for lives at a given price, 
inſtcad of advancing the lame ſum by way of loan, takes its rile from 
the inability of the borrower to give the lender a permanent ſecurity 
to repay the moucy at any fixed period. He therefore engages, for 
the lum he wants, to pay ſo much a year as ſhall be agreed on, as 
long as he lives, or till he repays the money; and this annual ſum 
or annuity is more or 1-15, according to the age and conſtitution of 
the borrower. To check, however, any uſurious dealing in this bu- 
A2 ſineſs, 
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ſineſs, the 17 Geo. III. c. 26. directs that on the ſale of any life annuity 
of more than the value of ten pounds per annum (unleſs on a ſufficient 
pledge of lands in fee-ſimple, or ſtock in the public funds) the true 
conſideration ſhall be ſet forth and deſcribed in the ſecurity itſelf, and 
a memorial of the date of the ſecurity, of the names of the parties, 
for whole uſe it is, and on whoſe life it is, and the witneſſes, and of 
the conſideration money, ſhall within twenty days after its execution be 
inrolled in the court of Chancery ; elſe the ſecurity ſhall be null and 
void; and in caſe of colluſive practices, reſpecting the conſideration, 
the court in which any action is brought or judgment obtained upon 
ſuch colluſive ſecurity, may order the fame to be cancelled, and the 
judgment (if any) to be vacated. And all contracts for the purchaſe 
of annuities from infants ſhall remain utterly void and incapable of 
confirmation, after ſuch infants arrive to the age of maturity. 

Though the legal intereſt be only five per cent. per annum, yet, if 
a contract be made in a foreign country, our courts will direct the 
payment of intereſt according to the law of that country where the 
contract was made; and by 14 Geo. III. c. 79. all mortgages and 
other ſecurities upon eſtates and other property in Ireland or the plan- 
tations, bearing intereſt not exceeding fix per cent. ſhall be legal, 
though executed in the kingdom of Great Britain : unleſs the money 
tent ſhall be known at the time to exceed the value of the thing in 
pledge; in which cafe alſo, to prevent uſurious contracts at home, 
under colour of ſuch foreign ſecurities, the borrower ſhall forfeit treble 
the ſum ſo borrowed. 

4. The laſt ſpecies of chuitratts | is that of debt ; of which there are 
three kinds, 1. Debts of record, or money due by the judgment or 
decree of a court of law. 2. Special debts, or money due by deed or 
inſtrument under ſeal, as bond debts, debts of covenant, debts by 
deed of ſale, or by leaſe reſerving rent; and, 3. Simple contract debts, 
ſuch as book-debts, verbal promiſes, promiſſory notes and bills of 
exchange. Some of theſe have been mentioned, and ſome will occa- 
ſionally be mentioned hereafter. A verbal promiſe, with ſufficient 
witneſs, will create a ſimple contract debt; but it is provided by 29 
Car. II. c. 3. That no executor or adminiſtrator ſhall be charged upon 
any ſpecial promiſe to anſwer damages out of his own eſtate ; and no 
perſon ſhall be charged upon any promiſe to anſwer for the debt or 
default of another; or upon any agreement in conſideration of mar- 

riage, 
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riage, or upon any contract or ſale of any real eſtate, or upon any 
agreement that is not to be performed within one year from the mak- 
ing; unleſs the agreement or ſome memorandum thereof be in writing 
and ſigned by the party himſelf, or by his authority. | 

A bill of exchange is a draught for money, or an open letter, re- 
queſting the perſon drawn upon to pay a certain ſum to a third perſon. 
ſpecified therein. Theſe bills are either forezgn or inland; foreign 
when drawn by a merchant reſiding abroad upon his correſpondent in 
England, and vice verſa ; inland when both the drawer and the per- 
ſon drawn upon refide within the kingdom. 

Promiſſory notes or notes of hand are engagements in writing to 
pay a ſum ſpecified at the time therein limited to a perſon therein 
named, or his order, or ſometimes to the bearer at large. Theſe, by 
3 and 4 Ann, c. 9. are like bills of exchange made aſſignable, by 
the perſons (to whom they are made payable) indorſing them, that is, 
writing his name in dorſo, or on the back. But by 15 Geo. III. c. 51.. 
all promiflory notes, bills of exchange, draughts, and undertakings in 
writing, being negotiable or transferable, for the payment of leſs 
than twenty ſhillings, are void, and it is made penal to utter or pub- 
liſh any ſuch, they being deemed 1njurious to trade; and further, all 
ſuch notes, bills, draughts, and undertakings to the amount of 
twenty ſhillings, and under five pounds, are ſubjected to certain re- 
gulations and forms,. without an attention to which, they become 
void, and penal to the perſon that utters them. | 

A promiflory note payable to A or bearer, is negotiable without in- 
dorſement, and payment of it may be demanded by any bearer. But 
in a bill of exchange the perſon to whom it is made payable muſt go 
to the perſon the bill is drawn upon for his acceptance of it; which 
if accepted either verbally or in writing (the general way is to fay 
accepted on the face of the bill), the acceptor makes himſelf liable to 
pay it. If he refuſes to accept it, and it be of the value of twenty 
pounds or upwards, and expreſſed in the bill for value received, it 
muſt be proteſted by ſome notary public reſident in the place, or by 
ſome ſubſtantial inhabitant, witneſſed by two perſons ; that is, proot᷑ 
muſt be made of the acceptance being refuſed, in which cafe it muſt 
be returned to the drawer with notice of ſuch proteſt within the ſpace 


of fourteen days aſter, 
If 
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If accepted, and the acceptor refuſes or fails to pay it within three 
days after 1t becomes due (which three days are called days of grace) 
it mult alſo in like manner be proteſted in the mode above deſcribed ; 
in which caſe the drawer or the indorſer is bound to pay it, with all 
expences attending it; but if no proteſt be made, or notified to the 
drawer, and any damage ariſes, the holder of the bill muſt abide by 
the loſs himſelf for his neglect. 

If the bill be an indorſed bill, the holder, if he cannot get the per- 
ſon it is drawn on to pay it, may demand the money either of the 
indorſer or the drawer; or if there are more indorſers than one, of 
any of the indorſers ; but the firſt indorſer has no one to reſort to but 
the drawer. | 

What has been ſaid of bills of exchange is applicable to promiſ- 
ſory notes, only as in a promiſſory note, there is no drawer, it is 
not neceſſary to proteſt it on payment being refuſed. 

X. Bankruptcy is another mode of acquiring perſonal property; 
this we have touched on before, but will confider it now more fully, 
and that under four different heads. 1. Vo may become a bankrupt ; 
2. What as make a bankrupt; 3. The proceedings on a commiſhon 
of bankruptcy ; and, 4. In what manner property may be transferred 
by bankruptcy. 

1. Who may become a bankrupt. The bankrupt laws being de- 
ſigned for the encouragement of trade, none can have the benefit of 
bankruptcy but traders, and theſe, whether aliens or denizens, ſcrive- 
ners, that is, thoſe who receive other mens money in truſt ; bankers, 
brokers, and factors; but no farmer, grazier, or drover (unleſs they 
deal in wool, hops, or the like; Sr. 5 13) nor any receiver of the 
King's taxes ; nor ſhall any one have a commiſſion of bankruptcy 
awarded againſt him, unleſs at the petition of ſome. one creditor to 
whom he owes one hundred pounds; or of /xvo, to whom he is in- 
debtcd one hundred and fifty pounds, or of more, to whom altogether 
he owes two hundred pounds. 

Buying and felling merely will not qualify a man to be a bank- 
rupt; but it muſt be getting a livclihood by buying and ſelling : in 
ſhort, he muſt be a chapman ; no handicraftſman, no innkeeper, no 
ichoolmaſter, or any one keeping a boarding-houſe, nor any minor, 
though a trader, can be legally a bankrupt : though inſtances have 


occurred, where clergymen, innkeepers, &c. being traders, have been 
admitted 
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admitted to become bankrupts; and married women in London, being, 
according to the cuſtom of that city, ſole traders, are liable to a 
cotmmiſſion of bankruptcy. | 

2. What acts will make a man a bankrupt. The bankrupt laws 
ordain the following; as implying a fecreting of the trader from his 
ereditors, or his doing certain acts to defraud them. 1. Departing, 
from the realm with intent to avoid or defraud his creditors. 2. Leav- 
ing his houſe with the ſame view. 3. Secreting himſelf in his own: 
houſe, ſo as not to be ſcen, or ſpoken to, by his creditors. 4. Pro- 
curing or ſuffering himſclf willingly to be arreſted, or out-lawed, or 
impriſoned, without juſt and law ful cauſe. 5. Procuring his money 
and effects to be attached or ſequeſtered by any legal proceſs. 6. Mak- 
ing any fraudulent conveyance to a friend or truſtce, of his lands, te- 
nements, goods, or chattels. 7. Procuring any protection, not being 
bimfelf a member of parliament, in order to ſcreen his perſon from 
arreſts. 8. Endeavouring or deſiring, by any application to the 
courts to compel his creditors to take Jeſs than their juſt debts, or to 
delay the time of payment originally contracted for. 9. Lying in 


priſon for two months or more upon arreſt, without finding bail, in 


order to obtain his liberty. 10. Eſcaping from priſon, after an arreſt 
for a juſt debt of one hundred pounds or upwards ; or, 11. Neglect- 
ing to make ſatisfaction for any juſt debt to the amount of one hun- 
dred pounds within two months after ſervice of legal proceſs for ſuch 
debt, upon any trader having privilege of parliament. 

3. The proceedings on a commiſſion of bankruptcy, are by a proper 
and legal petition to the Lord Chancellor, who iſſues out a commiſſion 
accordingly;. but to prevent malicious applications, the petitioners give 


two hundred pounds ſecurity to make the party amends in caſe they do 


not prove him a bankrupt : and if they, on the other hand, reccave 
any money or effects from the bankrupt, as a reward for ſuing out the 
commitſion, ſo as to receive more than their proportion of the bank- 
rupt's effects, they forfeit not only what they have ſo received, but 
their whole debt. The commiſſion being iffued, the commiſſioners 
meet at their own. expence, but are allowed twenty ſhillings each a day, 
for every fitting. And no commiſlion of bankruptcy thall be inter- 
rupted by the death of the King. 

Before theſe commiſſioners, the bankrupt's accounts and effects are 


looked into; aflignees are choſen by the creditors to veſt the bank- 
rupt's 
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rupt's property in, and the bankrupt is obliged, on notice, to attend 
the third meeting, and give in his account, and anſwer ſuch queſtions 
as the commiſſioners ſhall put to him, and conform to the directions 
of the ſtatutes of bankruptcy, on pain of ſuffering death as a felon, and 
his eſtate being diſtributed amongſt his creditors. The commiſſioners 


may alſo ſummon the bankrupt's wife, or any other perſon touching 


the bankrupt's affairs, and 1n caſe they ſhall not anſwer fully to any 
lawful queſtion, or ſhall refuſe to ſubſcribe ſuch their examination, 
the commiſſioners may commit them to priſon, without bail, till 
they make and fign a full anſwer; and any gaoler permitting ſuch per- 
ton to eſcape, or go out of priton, ſhall forteit five hundred pounds to 
the creditors. 

The bankrupt on his examination 1s obliged, by 5 Geo. II. c. 30. 
on pain of death, to make a full diſcloſure of all his eſtate and effects, 
as well in expectancyſ as in poſſeſſion, and how he has diſpoſed of the 
ſame : and is to deliver up his books and writings, and all effects in 
his power (except the neceſſary apparel of himſelf, his wife, and 
children); or, in caſe he conceals or embezz les any effects to the amount 
of twenty pounds, or with-holds any books or writings, with intent 
to defraud his creditors, he ſhall ſuffer death. 

After the time allowed to the bankrupt for ſuch diſcloſure, any 
perſon voluntarily diſcovering any part of his effects before unknown 
to the aſſignees, ſhall be entitled to five per cent. out of the effects ſo 
diſcovered, and ſuch farther reward as the aſſignees and commiſſioners 
ſhall think fit: and any truſtee willfully concealing the eſtate of any 
bankrupt after the laſt meeting of the commiſſioners, ſhall forfeit one 
hundred pounds to the creditors, and double the value of the eſtate 
ſo concealed, So much in behalf of the creditors. With reſpect to the 


bankrupt ; 


If he conforms to the law and the ſatisfaction of his coll; - and 
if they, or four parts in five of them in number and value (but none 
of them creditors for leſs than twenty pounds) will ſign a certificate 
for that purpoſe, the commiſſioners, authenticating ſuch certificate to 
the Lord Chancellor, he, or two judges, whom he ſhall appoint, may 
allow the ſame ; in which caſe the bankrupt is entitled to a free diſ- 
charge for ever from all debts owing by him at the time he became a 
bankrupt, and ſhall, if his effects will pay ten ſhillings in the pound, 
have five per cent. allowed him to begin trade * ; If they will pay 


twelve 
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twelve ſhillings and fix pence in the pound, he ſhall have ſeven and 
a half per cent. if fifteen ſhillings in the pound, ten per cent. fo that 
fuch allowance at five per cent. does not exceed two hundred pounds; 
at ſeven and a half per cent. two hundred and fifty pounds ; and at. 
ten per cent. three hundred pounds. But ſhould his effects not pay 
ten ſhillings in the pound, he is left to the diſcretion of the commiſ- 
ſioners and aſſignees, to have an allowance not exceeding three per cent. 

But the bankrupt is not entitled to this allowance, nor to a free. 
diſcharge from all debts, unleſs his certificate be ſigned and allowed; 
aud if he does not make diſcovery, where any creditor produces a fic- 
titious debt. Nor can he claim them, if he has given with any of. 
his children above one hundred pounds for a marriage portion, unleſs 
he had at that time ſufficient to pay all his debts ;. or if he has loſt at 
any one time five pounds, or in the whole one hundred pounds, 
within a twelvemonth before his bankruptcy, by any manner of gaming. 
or wagering whatſoever ; or within the ſame time has loſt to the va- 
lue of one hundred pounds by ftock-jobbing. Alſo, to prevent fre- 
quent fraudulent or careleſs breaking, men who. have been. once cleared. 
by a commiſſion of bankruptcy, or have compounded with their credi- 
tors, or have been freed by an act of inſolvency (which is an occaſional. 
act to free perſons in confinement, who are too little in debt to become 
bankrupts, from all debts they may owe,. on delivering up to their 
creditors all their eſtate and effects upon oath at the ſeſſions or aſſizes; 
in which caſe their perjury or fraud is uſually, as in caſe of bank- 
rupts, puniſhed with with death); I ſay, perſons once cleared by 
any of the aforeſaid methods, and afterwards becoming bankrupts. 
again, unleſs they pay full fifteen ſhillings in the pound, are only. 
indemnified from impriſonment for their. debts ; but any future eſtate 
they ſhall acquire remains liable to their creditors, excepting their ne- 
ceflary apparel, houſehold goods, and the tools and implements of 
their trades. 

4. Next, how ſuch proceedings transfer the bankrupt's property. 

How his rea/ eſtate may be transferred, has been ſhewn before, (p. 143. 
ſect. 8.) we have only to conſider the perſonal eſtate. | 

By the bankrupt laws, all the bankrupt's effects are by the com- 
miſſioners veſted in the future aſſignecs of his commiſſioners, and the 
commiſſioners by their warrant may cauſe any houſe of the bankrupt 
to be broke open, in order to ſeize them: and when the aſſignees are 


Z choſen. 
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choſen by the creditors, the commiffioners are to aſſign all over to 
them. 

This property ſo veſted in the allignees, is the whole the bank- 
rupt poſſi fled at the time he committed the firſt act of bankruptcy, 
or that has been veſted in him fince, before his debts are ſatisfied ; 
except in the caſe of a crown debt; for if after the act of bankruptcy 
committed, and before the aſſignment of his effects, an extent iſſues for 
a debt of the crown, his effects are bound to pay ſuch debts firſt. 
But as acts of bankrudtcy may be known only to a few, it is enacted, 
by 19 Geo. II. e. 32. That no money paid by a bankrupt to a real 
- creditor, in a courſe of trade, even after an act of bankruptcy done, 
{hall be liable fo be refunded : nor, by 1 Jac I. c. 15. thall any debtor 
of a bankrupt, that pays him his debt, without knowing of his bank- 
; ruptcy, be liable to account for it again. 

The aſſignees may, of themſelves, purſue any legal method to re- 
cover this property 1o veſted in them, but cannot compound any debts 
owing to the bankrupt, refer any matters to arbitration, or commence 
any ſuit in equity, without the conſent of the major part in value 
of the creditors, at a meeting held in —— of a notice in the 
Gazette. 

After paying mortgagees their principal and intereſt, any arrears 
of rent due to landlords, and any debt for which pledges or pawns 
have been depoſited as ſecurities, the affignees muſt within eighteen 


85 months pay every creditor that has proved his demand upon oath, in 


ratable proportions, the ſums owing to them, as far as the bankrupt's 
effects will go. Should there be any ſurplus, it is to be returned to 
the bankrupt. But as the rule is, that all intereſt on debts bearing 
intereſt ſhall ceaſe from the time of iſſuing the commiſſion, yet in 
caſe of a ſurplus left after payment of every debt, ſuch intereſt ſhall 
again revive, and be paid by the bankrupt or his repreſentatives, 

XI, XII. There yet remains two other means of acquiring per- 
ſonal property; teſtament and adminiſtration, which ſhall be treated 
of jointly. And here we will conſider, 1. Who is capable of making 
2 laſt will or teſtament; 2. The nature of a will and its incidents; 

What are exccutors and adminiſtrators ; ; and, 4. What is their prin- 
Gps office and duty. 

. Every perſon has full power or liberty to make a will, unleſs 


ie forge ſpectal prohubition by law or cuſtom ; ſuch as, for want 
* | of 
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of difcretion ; want of liberty and free-will ; or on account of criminal 
conduct. ; 

Under the firſt, are minors, if males, under fourteen ; if females, 
under twelve; madmen, idiots, perſons grown childiſh, thoſe whoſe 
tenſes are eſotted with drunkennaſe; and all perſons born deaf, dumb, 
and blind. 

Under the ſecond, are priſoners, captives, and the like, provided 
their conſinement 1s ſuppoſed to deſtroy their free-will ; alſo: married 
women, without their huſband's conſent; (The Queen-couſort is an 
exception to this rule.) or unleſs their wills relate merely to ſuch 
things as they poſſeſs, under the office of executrix. or adminiſtratrix, 
which can never be the property of the hufband; or unleſs the pro- 
perty bequeathed be the ſavings of their pin- money or ſeparate main- 
tenance. And if a ſingle woman makes her will, aud afterwards mar- 
ries, ſuch marriage makes the will void. 

Under the third incapacity, are all traitors and felons from the time 
of their conviction, their property being forfeited to the King; all 


{elf murderers. who can only deviſe their lands, their chattels being, 


forfeited ; and outlaws alto, ſo long as their outlawry ſubſiſts, for 
* that time their effects are forfeited. 
Wills are of two ſorts, written. and verbal; a codicil, from co- 
2 a little writing, being only a ſupplement to a will. 
A written will of perſonal property, written in the teſtator's own 
hand, though it has neither his name nor ſeal to it, nor witnefled, 
provided the hand-writing can be proved, 1s good ; and though writ- 


ten by another, and not ſigned by the teſtator, yet, if proved to be 


according to his inſtructions, and approved by him, is a good will of 
a perſonal eſtate. 

Verbal or nuncupative wills or codicils being liable to great impo- 
ſitions, it is enacted, 29 Car. II. c. 3. That no written will thall be 
revoked or altered by a ſubſequent nuncupative one, except the fame 
be in tlie life-time of the teſtator reduced to writing, and read over to 
him and approved; and unleſs the ſame be proved to have been 10 
done by the oaths of three witneſſes, ſuch as are admithible upon trials 
at Common Law : 4 and 5 Ann, c. 16. That no nuncupative will 
ſhall in any wiſe be good, where the eſtate bequeathed exceeds thirty 
pounds, unleſs proved by three ſuch witnefles, prefent at the making 
thereof, aud unleſs they or ſome of them were ſpecially required to 
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be a witneſs thereto by the teſtator himſelf; and unleſs it was made 
in his /aft ſickneſs, in his own habitation or dwelling-houſe, or where 
he had been previouſly reſident ten days at the leaſt, except he be 
ſurprized with ſickneſs on a journey, or from home, and dies without 
returning to his dwelling. That no nuncupative will ſhall be 
proved by the witneſſes after fix months from the making, unleſs it 
were put in writing within fix days: nor ſhall it be proved till four— 
teen days after the death of the teſtator, nor till proceſs hath firſt 
iſſued to call in the widow or next of kin to conteſt it, if they think 
— 

Wills are of no validity if made by a perſon labouring under any 
| of the incapacities before-mentioned : if a will of a later date be proved, 
PE; , PT if the will made be afterwards revoked or cancelled, Even with- 
out an expreſs revocation, if a man who hath made his will, after- 
L LL HEE -HApetirds marries and has a chile, this in law is implied revocation of the 
Li "4 — Will made when he was fngleX It has been ſuppoſed that unleſs a 
1 in his will mentions every child, and leaves ſome trifle to each, 
e had loſt his reaſon when he made ſuch will, and of courſe that it 
! ani void. But the law of England ſuppoſes no ſuch inſanity, and there- 
FE fore though the heir or next of kin be totally omitted, ſuch a will 
2 . is not ſet * 

L . „ 3. We are next to conſider what are executors and adminiſtrators. 
— An executor 1s the perſon to whom a teſtator commits by will the 
cfition of his will. And not only perſons that are capable of 
k making a will themſelves, are capable of being executors, but alſo 
4 Su — married women and infants, nay infants unborn, in the womb of their 
mother; but no infant can act before ſeventeen years of age, till 
which time adminiſtration muſt be granted to ſome other; ſo muſt it, 
ir the executor be abroad, or while the validity of the will is in con- 
teſt. But where a will is made, and no executor named, or if inca- 
pable perſons are nominated, or executors refuſe to act; the biſhop of 
the dioceſe muſt grant adminiſtration to ſome other de in which 
caſe the duty of an adminiſtrator differs little from that of an exe- 
; cutor. | 
Where a man dies inteſtate, the ordinary or dioceſan is, 1. obliged 
= to grant adminiſtration of the effe&ts of the wife, to the huſband, or 
| his repreſentative, and of the huſband's effects to the widow or next 
of kin; but he may grant it to either or to both, as he pleaſes. 
| 2. Among 
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2. Among the relations he muſt prefer thoſe that are neareſt of 
kin to the deceaſed ; but of perſons of equal kindred, he may appoint 
whom he thinks proper. 3. With reſpe& to nearneſs of kin, chil- 
dren, or (if there be no children) the parents of the deceaſed are en- 
titled to adminiſtration ; then brothers, grandfathers, uncles, or ne- 
phews (and the females of each claſs reſpectively); and laſtly, couſins, 
4. The half blood, though excluded from inheritances of land, are 
here admitted ; therefore the brother of the half blood ſhall exclude- 
the uncle of the whole blood, and the ordinary may grant admini- 
ſtration either to the half ſiſter or the whole brother at his diſcretion, 
5. Where none of the relations will adminiſter, a creditor, by cuſ- 
tom, may do it. 6. If the executor refuſes or dies inteſtate, admi- 
niſtration may be granted to the reſiduary legatee, in excluſion of the 
next of kin; and in defect of all theſe, the ordinary may grant admi- 


niſtration to any diſcreet perſon he pleaſes, it being the office of the 


ordinary to keep the goods in ſafe cuſtody, and do other acts for the 
benefit of ſuch as are entitled to the property of the deceaſed. If a 
baſtard, or any one without kindred, dies inteſtate, and without wife 
or child ; any perſon procuring authority from the crown, may obligo 
the ordinary to grant him adminiſtration. 

An executor may deviſe by will his office to his own executor; 
that is, the executor of A's executor is to all intents and purpoſes 
the executor and reprefentative of A; but the executor of A's admi- 
niſtrator, or the adminiſtrator of A's executor is not the repreſentative 
of A; in both theſe caſes the ordinary muſt grant freſh admini- 
{tration. 

4. Let us now enquire into the chief duties of an executor or ad- 
miniſtrator : which are much the fame in both; anly that the exe- 
cutor is bound to perform a will, which an PR is not, un- 
leſs where a teſtament is annexed to his adminiſtration. An executor 
alſo may do many acts before he proves the will, which an admini- 
ſtrator cannot, an adminiſtrator deriving his power not from the will, 
but the probate, and the appointmeat of the ordinary. If a ſtranger 
takes upon him to act as executor by intermeddling in the affair of the 
deceaſed, without authority, he is liable to all the trouble of an exe- 
cutorſhip without any of the advantages; but merely doing neceilary 
or humane acts, ſuch as locking up the effects, or burying the corps, 


is not taking up the office of an executor, Such a one cannot bring an 
action 
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action himſelf in right of the deceaſed, but actions may be brought 
againſt him. He is liable to pay the debts of the deceaſed as far as he 
has in hand affets ſufficient, and ſhall be allowed in his account all 
payments made to any creditor except himſelf, provided fuch pay- 
ments are made to creditors of the fame or a ſuperior degree to thoſe 
unpaid, as will be explained below ; and though he cannot plead ſuch 
payment againſt the demand of a rightful executor or adminiſtrator, 
yet it ſhall be allowed him in mitigation of damages; unleſs perhaps 
where there are not ſufficient aſſets left to pay that rightful exc- 
cutor. 

The duty of a rightful executor or adminiſtrator is to bury hs 
deceaſed in a manner ſuitable to the property he leaves. Neceflary 
funeral expences are firſt allowed: if he is extravagant in the funeral, 
it ſhall be only prejudicial to himſelf, and not to the creditors or lc- 
gatees of the deceaſed, for they muſt be firſt paid before any extra- 
vagance be allowed. He muſt alfo prove the will of the deceaſed, by 
ſwearing to it before the ordinary or his ſurrogate, or where its validity 
be difputed, by bringing witnefles 3 the certificate given of this proot 
is called the Probate. fo defect of any will, the perſon entitled to be 
_ adminiſtrator muſt take out lettets uf adminiſtration under the ſeal of 
the ordinary, to impower him to de, and he muſt, by 22 & 23 Car. 
II. c. 10. enter into a bond with fureties to execute his truſt faith- 
fully: but if the effects of the deceaſed lie in two different dioceſes, 
amounting to five pounds in each, the will muſt be proved before the 
archbiſhop of the provitice. Le 4xecutor-or almitiſireror is alſo, if 
required by the ordinary, to make an inventory of the goods and 
chattels of the deceaſed, and dehver it in to him upon oath. He 1s 
to collect all the effects fo inventoried, and has the ſame property in 
them as the principal had when living, and the ſame remedies to re- 
cover them. In caſe of two or more executors, a fale or a releafe by 
one binds the reſt; but not ſo in caſe of two adminiſtrators. All 

fuch goods and chattels as are faleable, and can be converted into 
money, are called Aſets, and as far as theſe will go the executor or 
adminiſtrator is liable to pay a creditor or legatee. He may convert 
them into money for that purpoſe. In paying debts he mult obſerve 
the rules of priority, otherwiſe, where there are not aflets ſufficient, 
it he pays debts of a lower nature firſt, he muſt pay thoſe of a higher 
out of his own property. After paying all funeral charges, and the 


EXPECTS. 
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expences of the probate, and the like, he muſt pay debts due to the 


King on record or ſpecialty; then ſuch as are by particular ſtatutes to 
be preferred to all others, as forfeitures for not burying in woollen, 
money due for poor's rates, for letters to the poſt office, and ſome 
others ; then debts of record, ſuch as judgments, ſtatutes, and recog- 
nizances ; then debts due on ſpecial contracts, ſuch as rent, bond- 
debts, covenants, and the like, under ſeal ; then ſervants wages; and, 
laſtly, all ſimple contract debts, ſuch as book debts, promiflory notes, 
bills of exchange, and verbal promiſes. Of all debts of equal degree, 
he may pay himſelf firſt, provided he 1s the rightful executor or ad- 
miaiſtrator, not elſe. If a creditor appoints a debtor to be his exe- 
cutor, he, in this act, diſcharges the debt, whether the executor acts 
or no, provided there be aflets ſufficient to pay his debts. If no ſuit 
be commenced againſt the executor, he may pay any one creditor in 
equal degree his whole debt, though he has nothing left for the reſt ; 
as without a ſuit commenced, the executor has no legal notice of the 
debt. 

The debts all diſcharged, the legacies are next to be paid, as far as 
the aflets will extend : but the executor or adminiſtrator cannot, as in 
the caſe of a debt, pay himſelf firſt, Where there is a deficiency of 
aſſets all the general legacies muſt abate proportionably, but a ſpecific 
legacy (of a piece of plate, a horſe, or the like) is not to abate at all, 
unleſs there be not ſufficient to pay the debts. Where legacies are 
even paid, the legatees are bound to refund in proportion, if debts un- 
known before, come in, in order to pay them. 

Where the legatce dies before the teſtator, the legacy is loſt or 
laplcd, and ſhall go to the general ſtock, It a legacy be left to any 
one hen he attains, or F he attains, the age of twenty-one, and he 
dies before that age, it is a lapſed legacy; but if it be left 79 be paid 
when he attains the age of twenty-one, it is a veſted legacy, and if 
the legatee dies before that age, his repreſentatives ſhall receive it out 
of the teſtator's perſonal eſtate, at the time it would have been pay- 
able had the legatee lived. But if ſuch legacies be charged on a real 
eſtate, in both caſes they thould lapſe for the benefit of the heir. In 
veſted legacies due immediately, and charged on land or money in the 
funds, intereſt thall be payable thereon from the teſtator's death; if 


charged only on the perſonal eſtate, which cannot be immediately got 
| in, 
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in, they ſhall bear intereſt only from the end of the year after the death 
of the teſtator. 

Nothing given as a legacy can be taken by the legatees, without 
the conſent of the executor or adminiſtator ; except a perſon in his laſt 


moments ſhould deliver or cauſe to be delivered to another, to keep 


in caſe of his deceaſe, the poſſeſſion of any perſonal goods, bonds, 
or bills drawn by the deceaſed upon his banker : yet even theſe pifts 
ſhall not prevail againſt creditors. 

All debts and legacies being diſcharged, the furplus, if any, muſt 
be paid to the reſiduary legatee, if any be appointed in the will; if 
not, it ſhall be the property of the executor, provided he has no le- 
gacy left him, and there appears nothing on the face of the will to 


imply the contrary : otherwiſe, it ſhall go to the next of kin, as it 


would, was there only an adminiſtrator. With reſpect to the pro- 
perty of inteſtates, where no will is made, after his debts are paid, it 


is enacted, by 22 & 23 Car. II. c. 10. That the ſurplus, (unleſs the 


inteſtate be a married woman) ſhall, after the expiration of one full 
year from the death of the inteſtate, be diſtributed in the following 


manner: One third ſhall go to the widow, and the reſidue in equal 


proportions to his children, or, if dead, to their repreſentatives; if no 
widow, the whole ſhall go to the children ; if no children, the whole 
ſhall be diſtributed among the next of kin in equal degree, and their 
repreſentatives : but no repreſentatives are admitted among collaterals. 


farther than the children of the inteſtate's brothers and ſiſters. The next 


of kindred are to be ſettled as was before pointed out among thoſe en- 
titled to letters of adminiſtration ; and therefore the father ſucceeds to 
all the perſonal effects of his children dying inteſtate and without iſſue, 
in excluſion of the brothers and liſters of the deceaſed : but by 1 Jac. II. 
c. 17. if the father be dead and the mother alive, the perſonal ef- 
fects of ſuch children ſhall go equally to the mother and her remaining 
fons and daughters or their repreſentatives. 

In another part of the ſtatute of diſtributions, it is directed, that no 
children or child of the inteſtate (except his heir at law) on whom he ſettled 
in his life-time any eſtate in lands, or pecuniary portion equal to the 
diſtributed ſhares of the other children, ſhall have any part of the ſur- 
pluſage with their brothers and ſiſters; ; but if the eſtates ſo given 
them, by way of advancement, are not quite equivalent to the other 
ſhares, the children ſo advanced ſhall now have ſo much as will make 

them 
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them equal. This ſtatute of diſtributions, however, expreſsly excepts 


and reſerves the cuſtoms of the city of London, the province of 
York, and other places having peculiar cuſtoms of diſtributing in- 
teſtate's effects. 

In theſe places, v/z. the city of London and province of York, and in 
the kingdom of Scotland, the perſonal eſtate of an inteſtate, after pay- 
ment of his debts, are diſtributed as follows. If the deceaſed leaves a 
widow and children, his effects (deducting the widow's apparel, and 


the furniture of her chamber, which are her own) are divided into 


three parts, one of which ſhall go to the widow, another to the chil- 
dren, and a third to the adminiſtrator : if only a widow, or only 
children, the widow or children ſhall have one half, and the admini- 
ſtrator the other : if neither widow nor child, the adminiſtrator ſhall 
have the whole. But 1 Jac. II. c. 17. ordains, that the admini- 
{trator's part ſhall alſo be diſtributed. The diſtribution by this ſtatute 
15 thus: The perſonal eſtate of a man dying inteſtate, and leaving a 


widow and two children, ſhall be divided into eighteen parts, of 


which the widow ſhall have eight; that is, fix by the cuſtom, and 
two by the ſtatute ; and each of the children five; that 1s, three by 
the cuſtom, and two by the ſtatute. If he leaves a widow and one 
child, the ſhall ſtill have eight parts as before, and the child ſhall have 
ten; that is, fix by the cuſtom, and four by the ſtatute : if he leaves 
a widow and no child, the widow ſhall have three fourths of the 
whole, that is, two fourths by the cuſtom, and one by the ſtatute ; 
and the remaining fourth ſhall go to the next of kin. But if the wife 
be provided for by a jointure before marriage, in bar of her cuſtomary 
part, ſhe ſhall be entitled to her ſhare of the adminiſtrator's part, unlets 
barred by {pecial agreement. And if any of the children are advanced 
by their father in his life-time with any ſum of money (not amount- 
ing to their full proportionable part) unleſs ſuch children conſent to 
divide the money ſo advanced with the reſt of the brothers and ſiſters, 
in equal proportions with the remainder of the property to be * 
vided among them, they ſhall not be entitled to any benefit un- 
der the cuſtom : and if they are fully advanced, the cuſtom entitles 
them to no farther dividend. So far the cuſtoms of London and York 
agree. But, | 

In London the ſhare of the children is not fully veſted in them till 
the age of twenty-one ; nor can they diſpoſe of it by will before; and 
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if they die under that age, fingle or married, their ſhare ſhall devolve 
to the other children. And in the province of York the heir at com- 
mon law, who inherits any land, either in fee or in tail, is excluded 


from any child's part, 
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ON PRIVATE INJURIES. 


CHAPEL 


OF SELF REDRESS, AND REDRESS BY THE OPERATION 
OF LAW. 


AVING in the foregoing books largely conſidered the rights 
of perſons and things, we will now proceed to the wwrengs or 
injuries, which are no other than a privation of right. 

Wrongs are of two ſpecies, private and public. Private wrongs are 
an infringement of the rights of individuals, and therefore called civil 
injuries; public wrongs are a violation of public rights, and are called 
crimes and miſdemeſnors. Civil injuries then ſhall be the ſubject of this 
book: crimes and miſdemeſnors that of the concluding one. 

To accomplith the redreſs of civil injuries courts of juſtice are eſta- 
bliſhed, and our remedies are by applying to theſe courts by civil ſuit 
or action: our buſineſs, therefore, here, will be to enquire how this 
is to be done. Some injuries then may be redrefled by the parties 
themſelves ; ſome by the a& or operation of law, and others by fuit 
or action in courts. Of the firſt two we will ſpeak at preſent, the 
third ſhall be the ſubje& of another chapter. 

I. Some injuries then we are allowed to redreſs ourſelves. As in felt- 
defence, or the mutual and reciprocal defence of huſband and wife, 
parent and child, maſter and ſervant. Here, if a man, or any of 
theſe his relations, be forcibly attacked in their perſons or properties, 
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it is lawful for him to repel force by (ce, and he only is guilty of a 
breach of the peace who firſt began the affray; but care muſt be taken, 
that the refiſtance a man makes does not exceed the bounds of mere 
defence, leſt he ſhould thus become a tranſgreſſor. 

II. Recaption or reprital is another ſpecies of ſelf-redreſs, which 
the law allows a man occaſionally to take, Where any one is de- 
prived of his perſonal property, or where a man's wife, child, or ſer— 
vant is wrongfully detained from him, he may lawfully claim and 
retake them, find them where he may; ſo as it be not in a riotous 
manner, or attended with a breach of the peace; for was a man in 
ſuch a caſe to wait for a legal remedy, it might be impoſſible to re- 
cover them without their or his receiving ſome injury. If my horſe 
be taken away, and I find him in a common, or fair, or public inn, 
I may legally ſeize him: but I cannot juſtify the breaking open a 
private ſtable, or entering on the grounds of a third perſon to take 
bim, unleſs he be ſtolen ; but muſt have recourſe to an action at law. 

Where one perſon has, without any right, taken poſſeſſion of an- 
other's eſtate, forcible entry by the injured party to recover it, is, on 
ſome occaſions, allowed; but. as theſe are nice caſes, we ſhall ſpeak 
more of them hereafter. 

III. A third ſpecies of redreſs which the law allows a man to take 
himſelf, is in the removal of nuſances, of which likewiſe we ſhall 
{peak more hereafter ; I ſhall only obſerve at preſent, that whatſoever 
annoys or injures another is a nuſance, and the party aggrieved is juſti- 
fable in removing ſuch an offence, if he can do it without committing 
a riot. He may, for example, enter his neighbour's ground, and 
peaceably pull down a wall erected ſo near him as to darken ſuch of 
his windows as have ſubſiſted time out of mind. If a new gate be 
erected acroſs a public highway, it is a common nuſance, and any 
perſon paſſing that way may cut it or break it down ; for, ſuch in- 
juries the law ſuppoſes to require an immediate redreſs, 

IV. The next caſe where the law allows a man to be his own 
avenger, 15 that of diſtreining cattle or goods for arrears of rent, or 
treſpaſſing upon his lands. And here, as the law of diſtreſs is Proper 
to be thoroughly known, we will conſider it minutely, and enquire, for 
what injuries a man may diſtrein; what things he may take, and the 
manner of taking, diſpoſing of, or avoiding diſtreſſes. 

1. For 
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1. For what injuries then may a man diſtrein? Diſtreining is 
ſcizing the property of another man; and a landlord may do this, that is, 
diſtrein the ſtock or goods of his teuant for non-payment of rent; but 
it muſt be for rent in arrear. Burn. Diſtreſs. The lord of a manor may 
diſtrein for a man's neglecting to do ſuit to the lord's court: diſtreſs 
may be had for fines in a court-leet ; but not fines in a court-baron, 
without a ſpecial cuſtom to authorize it. The owner of land may 


diſtrein any ſtrange cattle he finds wandering in his grounds and 
doing him damage. Remedy by diſtreſs and fale is given alſo for ſe- 


veral duties and penalties inflicted by ſpecial acts of parliament. 
2. All perſonal chattels are liable to be diſtreined, unleſs parti- 


cularly exempted. The exemptions are dogs, cats, rabbits, and all 


fera nature, except deer that are kept in a private incloſure. Except 


alſo whatever is in the perſonal uſe of a man, as the ax in his hand, 
with which he is cutting wood; the horſe he is riding; but horſes - 


drawing a cart, (if a man be not on it, 1 Vent. 36.) may, cart and 


all, be diſtreined for arrears of rent. But a horſe treſpaſſing in an- 


other man's ground, may be diſtreined and led to the pound, though 


a man be on his back. Valuable things, not belonging to the tranſ- 


greſſor, but in his poſſcſſion merely by way of trade, ſhall not be 
liable to diſtreſs, ſuch as a horſe ſtanding at an inn, or in a ſmith's 


ſhop to be ſhoed, corn ſent to a mill, or cloth to a taylor; but, | 


generally ſpeaking, whatever goods and chattels the landlord finds 


upon the premite:, whether they belong to his tenant or a lodger, 


he may diſtrein them for rent, and the lodger has his remedy only by 
action againſt the tenant. So cattle put out to paſture, or ſtrangers 


cattle treſpaſſing upon land, may be diſtreined by the landlord of that 


land, for any rent the tenant may be 1n arrear, and the ſtranger hath 
his remedy againſt the tenant ; but if the fences of ſuch land be bad, 
and ſtrangers cattle ſtray into the ground, the landlord cannot diſtrein 
them, unleſs they have been in one night; but was it the landlord's 
or tenant's buſineſs to repair ſuch fences, and they neglected to do it, 
the landlord could not diſtrein them, till notice be given to the owner 
that they are there, and he negle&s to remove them. A man's tools 
and utenſils of his trade are alſo privileged from diſtreſs. And fur- 
ther, nothing is liable to be diſtreined, that cannot be returned 1n as 
good condition as when it was taken, fuch as milk, fruit, and the 


like; a diſtrein being, in the nature of a pledge or ſccurity, to be re- 
5 turned 
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turned when the debt is paid. Laſtly, things fixed to the freehold 
may not be diſtreined, as coppers, windows, doors, chimney-picces, 
&c. for theſe are part of the inheritance; but by 11 Geo. II. c. 19. 
landlords are empowered to diſtrein corn, graſs, or other products of 
the earth, while growing, and to cut and gather them when ripe. 

3. Let us next fee how things diſtreined may be taken, diſpoſed of, 
or avoided. In pointing out the mode of diſtreining, I ſhall ſuppoſe 
it to be for rent, and remark the differences, where neceflary, be- 
tween diſtreſs for rent and diſtreſs for other cauſes, 

All diſtrefles then muſt be in the day-time, except for treſpaſs, 
which is called damage-feaſant, leſt cattle ſhould eſcape before taken; 
and in diſtreining, the landlord or his bailiff muſt enter on the premiſes 
any time within: the continuance of the leaſe, or within ſix months 
after its determination, provided he continues landlord, and the te- 
nant continues in poſſeſſion. Should the tenant's goods be clan- 
deſtinely removed off the premiſes, he may diſtrein them wherever he 
finds them, within thirty days after their removal, unleſs they have 
been bone fide 101d for a valuable conſideration, and all perſons privy 
to, or aſſiſting, ſuch fraudulent conveyance, forfeit double the value 
to the landlord. The landlord may alto diſtrein his tenants beaſts 
feeding upon any common belonging to the demited grounds, and he 


may, by the aſſiſtance of a peace officer of the pariſh, break open, in 


the day-time, any place where the goods may have been fraudulently 

removed and locked up to prevent a diſtreſs, oath being firſt made, in 
caſe it be a dwelling-houſe, of there being reaſon to ſuſpect a conceal- 
ment of ſuch goods there. 

By 8 Ann. c. 14. ſ. 6, 5. After the expiration of a leaſe or term, 
the landlord may diſtrein for arrears of rent ; provided ſuch diſtreſs be 
made in fix calendar months, after the expiration of ſuch leaſe or term, 
during the continuance of ſuch landlord's title or intereſt, and during 
the poſſeſſion of the tenant from whom ſuch arrear became due. 

A man entitled to diſtreſs, ſhould diſtrein for his whole demand at 
once; but, if there be not ſufficient property on the premiſes, or 
ſhould he happen to miſtake the value of the thing diſtreined, ſo as 
not to take ſufficient to anſwer his demand, he may diſtrein a ſ-cond 
time: for ſhould he take unreaſonable diſtreſs for arrear; of rent, he 
is liable, by 52 Hen, III. c. 4. to be heavily amerced or fined for fo 
doing. 


Diſtreſs 
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D.iſtreſs being, taken it muſt be carried by the taker to ſome pound, 
and there impounded.or ſhut up; but, in their way there, if the 
diſtreſs for rent be taken illegally, for example, on the highway or 
the like, or without cauſe, no rent being due, the tenant may reſcue 
the diſtreſs; but if they are once impounded, even though taken 
without. cauſe, they are in the cuſtody of the law, and the tenaut. 
cannot get them out but by legal means. | | 

Pounds are called Pound-overt, that is, open overhead, and Pound- | 
covert, cloſe overhead. By 1 & 2 P. & M. c. 12. no diſtreſs of cattle I! 
can be driven out of the hundred where it is taken, unleſs to a pound- 4 
overt within the ſame ſhire, and within three mules of the place where h 
it is taken ; that the tenants may know where to look for them: but, bf 
by 11 Geo. II. c. 19. any perſon diſtreining for rent may turn any | 

part of the premiſes, on which a diſtreſs 1s taken, into a pound for- in 
ſecuring of ſuch diſtreſs. If animals be impounded in a common open 
pound, the owner mult take notice of it at his peril; but if in aß i 
other open pound, ſo conſtituted for the purpoſe, the diſtreiner muſt - | 
give the owner notice :. and in both theſe caſes, the owner 1s to pro-- 
vide the beaſts with food. But if they are put into a cloſe pound, as 
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a ſtable or barn, the landlord or diſtreiner muſt feed them. Houſe- 
hold goods or other things liable to be damaged or ſtolen, ſhould ' 1 
be put in a cloſe pound, or the diſtreiner muſt anſwer for the conſe- \ 


quences. 
Where the owner of a diſtreſs thinks himſelf aggrieved, and wiſhes* 


to conteſt the matter with the diſtreinor, he mult rep/evy the diſtreſs, . 
that is, he muſt apply to the ſheriff or his officers, and give ſecurity, 
to try the matter in a court of law, in which caſe the diſtreſs will be 
reſtored to him,. he being then bound to return the cattle or goods 
into the hands of the diſtreinor, or pay him his demand with the ex- 
pences, in caſe it be given againſt him. But of this more hereafter. . L 
If a diſtreſs be not replevied, or the money paid, the diitremor is bi 
authorized to ſell the diſtreſs and pay himſelf. For a debt due to the 4 
crown, unleſs paid within forty days, the diſtreſs is faleable ; the. 
lord may alſo ſell for an amerciament or fine impoſed at a court-leet ; 
it being in the nature of an execution to levy a legal debt. In diſtreſſes 
for non-payment of duties eſtabliſhed by acts of parliament, power of 
fale is likewiſe given to complete the remedy ; and by ſeveral ſtatutes, 


in all caſes of diſtreſs for rent, if the tenant or owner does not, within - 
| tbve . 
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five days after the diſtreſs be taken, and notice of the cauſe thereof 
given him, replevy the fame, with ſufficient ſecurity, the diſtreinor, 
with a conſtable, ſhall get it appraiſed by two ſworn appraiſers, and 
ſell it to ſatisfy the debt and charges, returning the ſurplus, if any, to 
the owner. And it 1s provided, by 11 Geo. II. c. 19. That for 
any unlawful act done in diſtreining, the party aggrieved ſhall only 
have an action for the real damage ſuſtained, and not even that, if 
tender of amends is made before any action be brought. But, by 2 
W. III. ſeſl. 1. c. 9. ſ. 3. If any diſtreſs and fale ſhall be made for rent 
in arrear and due, when none is in truth due, the owner ſhall recover 
double value, with coſts. Neither gates nor incloſures may be broken 
open nor thrown down, to make a diſtreſs; 1 Int. 161. Nor may 
the leflor enter into the tenant's houſe, unleſs the doors are open. 
Read. Diitrcts. 2 Bac. Abr. 111. But if the outer door be open, one 
may break the inner door to make a diſtreſs. Caſes in the lime of Hard- 
Wicke, 168, A landlord entering a houſe and ſeizing ſome goods, 
in the name of the whole, will be a good ſeizure of all. 6 Mod. 
215. An innkeeper may alſo detain Wo goods of his gueſt for the 
reckoning. 

V. Scizing of heriots due on the Sikh of a copyholder 1s the laſt 
kind of ſelf-remedy. Similar to this is the ſeizing of waifs, wrecks, 
eſtrays, deodands, and the like; the perſon intitled to them being 
juſtifiable in ſeizing them, though they might recover them by action. 

There are alſo two modes of ſettling diſputes between the parties 
themſelves, without any recourſe to a court of law. Theſe are agree- 
ment called accord, and arbitration. 

Accord or agreement is the matter amicably ſettled, and ſatisfaction 
agreed on between the aggreſſor and party injured, which, when per- 
formed, bars all actions on that account; as where a man accepts a 
ſum of money of another for any injury he may have ſuſtained in that 
perſon's breach or failure of contract. By ſeveral late ſtatutes, in 
caſe of Irregularity. ! in the mode of diſtreining, and miſtakes of mag'» 
ſtrates in their office, even tender of ſufficient amends to the party in- 
jured is a bar to all actions, whether he accept it or not. 

Arbritation is where the matter in diſpute is left to the deciſion of 
two or more arbitrators, who, ſhould they diſagree, refer it to the de- 
termination of a third perſon nominated by them, which third perſon 


is called an Umpire, and his award or determination is final: of courſe 
certain 
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certain and fixed debts cannot be the ſubject of arbitration, the end of 
which. 1s to reduce uncertain debts to a certainty. 1 Bac. Abr. Arbitra- 
ment A. The right alſo of real property cannot paſs by a mere award, yet 
an arbitrator may award a conveyance or releaſe of land. To make arbt- 
trations valid, the parties diſputing enter into mutual bonds of arbitra- 
tion, covenauting to abide by the award: and the legiſlature has now 
eſtabliſhed the uſe of awards, as well in matters where cauſes are de- 


pending, as in thoſe where no action is brought ; enacting, 9 & 10 


W. III. c. 15. That all merchants and others, who defire to end any 
controverly, (in which there is no other remedy but by perſonal action 
or ſuit in equity) may agree that their ſubmiſſion of the ſuit to arbi- 
tration or umpirage ſhall be made a rule of any of the King's courts 
of record : and after ſuch rule made, the parties difobeying the award 
ſhall be liable to be punithed, as for a contempt of court; unleſs ſuch 
award ſhall be ſet aſide, for corruption or other miſbehaviour in the 
arbitrators or umpire, proved on oath to the court, within one term 
after the award 1s made. 
A ſubmithon to an award by words is good, and the party in whoſe 
favour the award is made, may enforce the performance; but as either 
party may revoke ſuch ſubmiſſion at pleaſure, any time before the 
award is made, ſubmiſſion ſhould be made by bonds. Compl. Arb. 7. 
Submiſſion made by bond may even be revoked, in writing, but then the 
revoker forfeits the obligation of that bond. 8 C. 82. And if the ſub- 
miſſion be made a rule of court, purſuant to the act above-mentioned, 
if either party revokes, the court will grant an attachment. Gompl. Arb. 
2. Arbitrators cannot injoin an oath to the witnefles. Burn. Award. 
Nor cau they proceed after they have once named an umpire. Rep. of 
Pratt. in C. B. 116. And to make awards good, they muſt be poſ- 
fible and lawful, beneficial to each party, and allo certain and final, 
Mood. b. 4. c. 3. 

Remedies for private wrongs are ſometimes effected by the mere 
operation of law. 

1. If one man indebted to another makes his creditor his executor, 
or if ſuch creditor obtains letters of adminſtration to his debtor, the 
law allows him to pay himſelf out of the effects of the deceaſed, before 
any other creditor whoſe debts are of equal degree: but no executor 
is allowed to retain his own debt, in prejudice to that in equal de- 
gree of a brother executor, but both ſhall be diſcharged in proportion; 

B b neither 
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neither can any executor retain ſuch debt, unleſs he be appointed exe- 
cutor by the will of the deceaſed. 

2. Where a man, out of poſſeſſion of lands of which he is the real 
owner, and has no right to enter, without receiving poſſeſſion by 
law, becomes afterwards poſſoſſed of them, by ſome defective title; 
in this caſe the law remits him or ſends him back to his original title: 
** right of entry gained by a bad title ſhall be ſupported by his ori- 
* or 2 2 7 , good one. But if ſuch ſubſequent poſſeſſions be obtained by his 
/ SON act or conſent, as for example, by purchaſe when of full age, 
He ſhall not be remitted, that is, not hold his eſtate by virtue of his 
. right, his purchaſe implying a waving of that right. 
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Ac SO 
TEE next object of our enquiry is the redreſs of injuries by appli- 

cation to Courts of Law. It is a general rule, that where there 
is a legal right, there is a legal remedy by ſuit in courts. I will con- 
ſider then the nature of the ſeveral fpecies of courts of juſtice, and 
point out what injuries are cognizable in each reſpective ſpecies. 

The great variety of courts has ariſen from the legitlature's with 
to expedite and yield impartial juſtice between man and man. With 
c this view, ſome courts have a more limited, others a more extenſive 
{ | juriſdiction. Some are conſtituted to enquire only; others to hear 
| and determine ; ſome to determine in the firſt inſtance ; others upon 
appeal, and by way of review. But they are all Courts of record, or 
not. A court of record is where its judicial proceedings are recorded 
or regiſtered ; it being a maxim at law, that no plea, or even proof, 
be admitted againſt a record. All courts of record are the King's 
courts, and no other hath authority to fine or impriſon. Courts not 
of record are the courts of a private man; ſuch as the courts baron 
belonging to manors, which the Jaw will not truſt with any diſcre- 
tionary power over the fortune or liberty of the people. 

The three chief parties on a trial are the plaintiff, the defendant, 
and the judge who tries the cauſe ; but in the ſuperior courts there ate 


attorneys and counſel, as aſſiſtants. 
. An 
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An attorney at law is a ſimilar officer to a proctor among the civi- 
lians, whom the plaintiff or defendant appoints to appear for him, 
and to manage and conduct his cauſe. Formerly every ſuitor was 
obliged to appear for himſelf, as is the caſe now in criminal caſes. 
An idiot cannot to this day appear by attorney, not having diſcretion 
to enable him to appoint a ſubſtitute: but where an idiot appears, the 

judges are bound to take care of his intereſts. Theſe attorneys are 
now formed into a regular body; are admitted to the execution of 
their office by the courts of Weſtminſter Hall, and, when admitted, 
are officers of thoſe courts that admit them. For no attorney can 
practiſe in any court but where he is admitted and ſworn. To practiſe 


in the court of Chancery, a man muſt be admitted there as a ſollicitor: 


nor by 22 Geo. II. c. 46. can any attorney act at a court of quarter- 
ſellions, but ſuch as have been regularly admitted in ſome luperior 
court of record. 

Of counſel there are two degrees, barriſters and ſerjeants. Bar- 
riſters are admitted or called to the bar, after a certain period of ſtand- 
ing in the inns of court. After fixteen years ſtanding, they may be 
called to the degree of ſerjeants, or ſervientes ad legem. Serjeants are 
{worn to do their duty to their clients, that is, to thoſe who employ 
them as advocates. The judges of the courts of Weſtminſter are al- 
ways admitted ſerjeauts before they are advanced to the bench. From 
both ſerjeants and barriſters, the King's counſei are uſually ſelected, 
the two principal of whom are called his attorney and ſollicitor-ge- 
neral. The King's counſel muſt not be employed in any cauſe againſt 
the crown, without ſpecial licence, Of late years a cuſtom has pre- 
vailed of the King's granting precedence to ſuch barriſters he is pleaſed 
to honour with this mark of diſtinction, which entitles them to be 
heard before others, uſually after his own counſel. "Theſe, as well 


as the Queen's attorney and ſollicitor-general, rank promiſcuouſly with 


the King's counſel, and fit, with them, within the bar of the dif- 
ferent courts, but receive no falaries, and are not ſworn; of courſe, 
are at liberty to be retained or employed in cauſes againſt the crown. 
Counſel are ſuppoſed to plead gyalis, of courſe they can maintain no 
action for their fees, and to encourage in them a freedom of ſpeech 
in the lawful defence of their clients, a counſellor is not anſwerable 
for any matter by him ſpoken, though it ſhould prove groundleſs, 


and reflect on the reputation of another; provided it relates to the 
B b 2 cauſe 
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cauſe he eſpouſes, and is ſuggeſted in his client's inſtructions; but if 
he utters an untruth of his own invention, or even upon inſtructions, 
if it be foreign to the cauſe in queſtion, he is liable to an action from 
the party injured. By Weſtm. 1. 3 Edw. I. c. 28. counſel guilty of 
deceit or colluſion are puniſhable with impriſonment for a year and a 
day, and perpetual filence in the courts. 

Pre- audience or a right of being firſt heard in courts is ſometimes 
of ſo much conſequence, that it may not be amiſs to ſhew the prece- 
dence uſually obſerved. 1. The King's premier ſerjeant. 2. The 
eldeſt of the King's ferjeants. 3. The King's advocate-general. 4. The 
attorney- general. 5. The ſollicitor-general. 6. The King's ſerjeants. 
7. The King's counſel, with the Queen's attorney and ſollicitor. 
8. Serjeants. g. The recorder of London. 10. Advocates of the Civil 
Law. 11. Barriſters in general. In the court of Exchequer, two of 
the moſt experienced barriſters, called the Pe. man and the Tab-man 
(from the places in which they fit) have allo a precedence in mo- 
Z1Ons, | 
The ſeveral ſpecies and diſtiuctions of courts of juſtice come next 
under conſideration, and theſe are either thoſe whoſe juriſdiction is 
public and general throughout the kingdom, or private and ſpecial in 
ſome particular places. Of the firſt there are three: 1. The courts 
of common law and equity; 2. The eccleſiaſtical courts; 3. The 
courts of admiralty. There is a military court, called the court of 
Chivalry, formerly held before the Lord High Conſtable and Earl 
Marſhal of England jointly: it had, by 13 Ric. II. c. 2. cognizance 
of contracts and other matters touching deeds of arms and war, as 
well out of the realm as in it, and from its ſentence an appeal hes to 
the King in perſou; but it not being a court of record, of courſe not 
being able to fine and impriſon, it is fallen into diſuſe ; I ſhall there- 
fore ſay no more of it, than that it gave relief to ſuch of the nobility 
and gentry as thought themſelves aggrieved in matters of honour, and 
kept up the diſtinction of degrees and quality, by adjuſting their coats 
of arms and precedency. The interference of the latter was, and, if 
continued, would be of the greateſt uſe in preſerving the ſtate of fa- 
milies and their various claims; but the want of ſuch a family-pre- 
ſerver will be remedied in future, with reſpect to. claims of peerage, 
by a ſtanding order of the Houſe of Lords, in May 1767, directing 
the heralds (who were formerly attendants of this court) to take exact 

„ | accounts, 
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accounts, and preſerve regular entries of all peers and peerefles of Eng- 
land, and their reſpective deſcendants; and that an exact pedigree of 
each peer and his family ſhall, on the day of his firſt admiſſion, be 
delivered to the Houſe by Garter principal king at arms. 

I. Firſt, then we are to ſpeak of the public courts of Common 
Law and Equity; and we will begin with the loweſt, the court of 
pie poudre, ſo called from pred puldreaux, which fignifics, in old French, 
a pedlar, and denotes the court of ſuch petty chapmen as reſort to. 
fairs and markets. It is a court of record incident to every fair and; 
market, of which the ſteward of him who owns the toll of the fair 


or market is judge. This court has cognizance of all matters of con- 


tract that can poſſibly ariſe within the precinct of the fair or market, 
and the plaintiff muſt make oath that the cauſe of an action aroſe 
there. From this court a writ of error lies, in the nature of an ap- 


peal, to the courts at Weſtminſter. It was inſtituted to do juſtice 


expeditiouſly among the variety of people that reſort to fairs and mar- 
kets; ſo that here the injury muſt be done, complained of, heard 
and determined in one and the fame day, unlets the fair continues 
longer. | 

II. The next in conſequence, though not a court of record, is a 
court incident to every manor in the kingdom, called a Conrt-baron, 
and held by the ſteward within the ſaid manor. This court is of two 
natures ; one, of which we formerly ſpoke, where the eftates of copy-- 
holders are transferred, and other matters tranſacted relative to their 
tenures only; the other, as a court of Common Law, of. which we 


are now to ſpeak. It is held before the freeholders, or barons, as they 


were originally called, who owe ſuit and ſervice to the manor, the: 


ſteward being rather the regiſter than the judge. 


It was formerly held every three weeks, and its principal bufineſs 1s. 


to determine by writ of right, all diſputes relative to the right of lands. 
within the manor. It may alſo take cognizance or hold plea of any 


perſonal actious, of debt, or damage, where the debt or damages do. 


not amount to forty ſhillings. - The proceedings, however, on a writ: 
of right, may be removed by a precept from the ſheriff into the county 
court; and the proccedings in all other actions may be removed into the 
ſuperior courts, according to the nature of the ſuit. After judgment. 
given, the matter may have a rehearing in the courts of Weſtminſter. 


II. The 
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III. The county court alſo is not a court of record, but may have cog- 
nizance of debt or damage under forty ſhillings. It is a court under 
tlie juriſdiction of the ſheriff, and, by virtue of a ſpecial writ to the 
ſheritt, it may allo hold plea of many real actions, and of all per- 
ſonal actions to any amount. The freeholders of the county are the 
judges of this court, and the ſheriff is the miniſterial officer. From 
the ſuppoſed great conflux of freeholders to this court, all outlawries 
of abſconding offenders are ordered to be there proclaimed ; and all 
popular elections, as of knights of the ſhire, coroners, and verderers 
muſt be there held. By 2 Edw. VI. c. 25. no county court ſhall be 
adjourned longer than twenty-eight days, and it was formerly a court 
of great dignity: but as. its proceedings now are removeable into the 
upper courts, the county courts have fallen into diſuſe. 

IV. The Court of Common Pleas is one of the upper Common 
Law courts, of a more general nature than thoſe we have mentioned, 
being calculated for redreſs, not in any one. lordſhip or county 
only, but throughout the kingdom at large. It was eſtabliſhed in 
Weſtminſter Hall by King John, where it has continued ever fince. 
The judges of this court are now four in number; one chief and three 
puiſne judges, created by the King's letters patent, who fit every day, 
in term time, to hear and determine all matters of law ariſing in civil 
cauſes, whether real or perſonal. Theſe it takes cognizance of, as 
well originally, as upon removal from the inferior courts before men- 
tioned; but an appeal lies from this court to the court of King's 
Bench. | | | 

V. The court of King's Bench, (ſo called becauſe the King uſed to 
{it there in perſon) is the ſupreme court of Common Law in the 
kingdom. It has alſo four judges, a chief juſtice and three puiſne ones, 
who are by their office the chief conſervators of the peace and ſovereign 
coroners of the land. Though the King fat in this court, and is ſup- 
poſed to do ſo now, he was not empowered to determine any cauſe or 
motion, but by the mouth of his judges. _ 

This court is impowered to be a check upon all inferior courts, and 
may either ſtop their progreſs, or remove their proceedings here. It 
has the ſuperintendance of all civil corporations, commands magi- 
ſtrates and others to do what their duty requires; protects the liberty 
of the ſubject; and takes cognizance both of criminal and civil cauſes. 


It is alſo a court of appeal, into which may be removed all determi- 
5 nations 
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nations of the court of Common Pleas, and of all inferior courts of 


record in the kingdom, and to which a writ of error lies from the 
court of King's Bench in Ireland. The determinations, however, 
even of this court may be removed by a writ of error into the Houſe 
of Lords, or the court of Exchequer Chamber, according to the na- 
ture of the ſuit and the proceedings. | 

VI. The court of Exchequer is a court of law, and a court of 
equity too, which is the reaſon of its being here claſſed, though 1 It is in- 
ferior to the courts of King's Bench and Common Pleas. It is a very 


ancient court of record, deſigned originally to recover the King's 


debts and duties. It conſiſts now of two divilions : the receipt of 
the Exchequer, which manages the royal revenue, aud of which we 
have nothing here to do; and the judicial part of it, which 1s a court 
of Equity and a court of Common Law. 


The court of equity is held in the Exchequer Chamber, before the 


lord treaſurer, the chancellor of the Exchequer, the chief baron, and 
three pu;ſne barons, who derive their names from being choſen out 
of the barons of the kingdom. Under the fiction of having con- 
nexions with the crown, all kinds of perſonal ſuits may be proſe- 
cuted in this court. So, on the equity fide, any perſon may file a 
bill againſt another on the bare pretence of being the King's accompt- 
ant, which 1s never enquired into. An appeal from the equity fide 
lies immediately to the Houte of Peers, but from the Common Law 


fide it muſt be brought into the court of Exchequer Chamber, and 


from their determination an appeal lics to the Houſe of Lords. 

VII. The high court of Chancery 1s the moſt important of all the 
upper courts in matters of civil property and the lord chancellor, or 
lord keeper of the great feal (whole authority 1s declared by 5 Eliz. 
c. 18. to be exactly the ſame) is ſuperior in precedence to any tem- 
poral peer, and is the firſt officer of ſtate. He is a privy counſellor 
by office, and ſpeaker of the Houſe of Lords by cuſtom. He is the 
general guardian of all minors, idiots, and lunatics, and has the ſuper- 
intendance of all charitable uſes in the kingdom. He 1s vifitor, in 
right of the King, of all hoſpitals and colleges founded by the crown, 
patron of all the crown livings under twenty pounds a.year in the 
King's books, and has the appointment of all juſtices of the peace 


throughout the kingdom. | 
The 
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. The court of Chancery has two diſtinct — one being a court 
oy Common Law, the other a court of Equity f the juriſdiction of 
S e, he former is to repeal and cancel the King's letters patent, when made 
L- far: -+h ainſt law, or on falſe ſuppoſitions, (and from ſuch cancelling, the Chan- 
xp; or derrves his name, Caucellarius, and from him the court is called 

e 2 e, Court of Chancery) and to take cognizance of petitions, Kc. when 

| 2 A the King has been advited to do any act, or is put in poſſeſſion of any 
2 . 2 eg pds or goods, in prejudice to the right of a ſubject. It takes cog- 


nizance alto of all perſonal actions, where any officer or miniſter of 


— . court is a party. It alſo holds plea of the tithes of foreſt land, 


— 1 755 8 granted by the King, and claimed by a ſtranger againſt the 
E Is of the crown, and of executions on ſtatutes or recognizances; 


| 

| — cate = t the chancellor, as he cannot ſummon a jury, cannot try any cauſe 

1 at requires a verdict, but muſt in ſuch a caſe deliver the record into 

N 2 court of King's Bench. And when judgment is given in Chancery 

= . demurrer, which is an appeal to the court, a writ of error, in 

| [= 2 he nature of an appeal, lies out of this common law part of Chancery 
; ow >, 9 the,court of King's Bench: but no ſuch writ has been brought ſince 

* 1 77 572. 

. From this common law part, iſſue all original writs that paſs un- 

* 2 der the great feal, all commiſſions of charitable uſes, ſewers, bank- 
ZZ Poe ruptcy, lunacy, and the like. Theſe writs relating to the people 


5 . e vere formerly kept in a hamper, in Hanaperis, and thoſe relative to 


crown, in a little bag: and from thence ariſes the appellations of 


| . . — Ae hanaper and petty bag offices, both which belong to the common 
law court of Chancery. 


. 1 But the court of equity is become now the court of the —_— Ju- 
= 1 conſequence. An appeal, however, lies from it, as from other 
( 2 | Auperior courts, to the Houſe of Lords. 

pra VIII. There is another court called the Court of Exchequer Cham- 

. Lows ber, which hath no original juriſdiction, but is merely a court of ap- 
ge peal to correct the errors of other courts. It conſiſts of all the judges, 

and ſometimes the lord chancellor; and into this court are ſometimes 
adjourned from the other courts ſuch cauſes as the judges find to be of 
great weight and difficulty, before any judgment is given upon them 
in the court below. But from all the branches of this court of Ex- 
chequer Chamber, a writ of error lies to 


22 


IX. The 
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IX. The Houſe of Lords ; which is the ſupreme court of judicature 


in the nation, and the dernier reſort. It has, however, no original 
juriſdiction over cauſes, but is confined to appeals, and writs of error, 
to correct any miſtake or injuſtice in the courts below. 


X. But I muſt not omit to mention the courts of aſſize, and Ni 


prius, which are a kind of auxiliary courts, compoſed of two or more 
commiſſioners, ſent by the King's ſpecial commiſſion, twice a year, all 
round the King's dominions, except in London and Middleſex, where 
Ny prius courts are held in and after every term, by the chief or 
other judge of the ſeveral ſuperior courts; and except the four northern 
counties, where the aſſizes are held only once a year. Their buſineſs 
is to try, by a jury of the reſpective counties, ſuch cauſes as would 
otherwiſe come before the courts of Weſtminſter ; a prius, unleſs 
before the day prefixed, the judges of aſſize go into that part of the 
country. Hence the name Ny prius Court. Theſe judges fit alſo by 
virtue of a commiſſion of. the peace, explained at page 60, a com- 
miſſion of Oyer and Terminer, and a commiſſion of Gao! Delivery, which 
will be treated of at another time. To prevent delay of buſineſs, 
in caſe of the abſence or illneſs of the judge, two other commiſſioners, 
provided a ſerjeant be one, may proceed to excute the commiſſion. 
Thus, for the eaſe of the ſubject, is juſtice brought home to every 
man's door; diſputed facts are tried, if required, in the country by 
neighbours ; but the law ariſing on thoſe facts is determined by the 
judges above; and ſhould theſe be miſtaken there are courts to rectify 
miſtakes: and, laſtly, if the rigour of general rules ſhould at any time 
bear hard upon individuals, courts of equity are open to relieve ; re- 
viewed, if need be, by a court of learned and honourable men, the 
prelates and nobles of the realm. | 

We will proceed now to Eccleſiaſtical Courts, and the courts of Ad- 
miralty, which are alſo of public and general juriſdiction: and firſt 
of the ſpiritual or eccleſiaſtical; and here alſo we will begin with the 
molt inferior. | 

I. The archdeacon's court is the loweſt ; held in his abſence before 
a judge of his own appointing, called his Official. Its jurifdiction is 
ſometimcs in concurrence with the buthop's court of the dioceſe, and 
ſometimes not: but an appeal lies to that of the bithop. | 

II. "The bithop's court is held in the cathedral of each biſhop's reſpec- 
tive dioceſe, and is called the Conſiſtory Court. The biſhop's chancellor 
6 C c | or 
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or commiſſary i is his judge, and ous his Entence an appeal lies to the 
archbithop of the province. 

III. The Court of Arches is the next ſuperior, and is a- court of 
appeal from the ſentence of all inferior eccleſtaſtical courts in the 
province of Canterbury, the judge of which is called Dean of the 
Arches, being antieutly held in the church of St, Mary-/e-bow, (Maria 

de Arcubus). But from this court an appeal lies to the King in 
Chancery as head of the church, that is, to a court of delegates ap- 
pointed under the King's great ſcal. 

IV. The Court of Peculiars is a branch * the Court of Arches, 
and has juriſdiction over all thoſe pariſhes, throughout the province of 
Canterbury, which, though in other dioceſes, are ſubject only to 
the metropolitan. All eccleſiaſtical cauſes ariſing within theſe peculiar 
juriſdictions are cognizable in this court, from which an appeal alſo 
lies, as from the Court of Arches, to the King in Chancery. | 

V. The next in pre-eminence is the Prerogative Court, eſtabliſhed 
for the trial of all cauſes relative to wills, where the deceaſed left pro- 

1 perty to the amount of five pounds in two dioceſes; in which caſe, 
2 the probate of wills, as we have before noticed, belongs to the arch- 
biſhop of the province, by way of prerogative. The judge here is ap- 
pointed by the archbiſhop, from whom an appeal alto hes to the King 
| in Chancery. But, 

VI. The great court of appeal, in all eccleſiaſtical matters, 1s the 
Court of Delegates, ifluing out of Chancery, by virtue of the King's 
commiſſion, to repreſent his perſon, and hear all appeals made to him. 
This commiſſion is generally filled with lords ſpiritual and temporal, 
judges, and doctors of the Civil law. But in caſes where the King 
| himſelf is a party, the appeal lies, by 24 Hen. VIII. c. 12. to all the 
biſhops aſſembled in the upper houſe of convocation. A commiſſion 
of review is ſometimes granted in extraordinary caſes to reviſe the 
ſentence of the Court of Delegates; but no ſubject has a right to de- 
mand this, being merely a matter of favour, and of courſe often 
denied. None of theſe eccleſiaſtical courts, it muſt be obſerved, are 
courts of record, 

The Courts of Admiralty are ſuch as have power to determine all 
injuries ariſing upon the ſeas, or in parts out of the reach of the Com- 
mon Law. The Court of Admiralty here is held before the Lord 
High Admiral of England or his deputy, Its proccediugs are agree- 

able 
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able to the method of the eccleſiaſtical courts, and of courſe held at 
the fame place. It is no court of record; and an appeal from it lies 
to the Court of Delegates. 

Appeals from the vice-admiralty courts in America, and our other 
ſettlements abroad, which are branches of this court, may be brought 
before the court of admiralty here, or before the King in council. But 
in caſe of veſſels taken in time of war, in any part of the world, and 
condemned as prizes, the appeal lies to the privy council, who are 
commiſſioned under the great ſeal for this purpoſe : the queſtion, 
whether lawful prize or not, being a queſtion between ſubjects of dit- 
ferent ſtates, and belonging entirely to the law of nations. 

Having hitherto treated of the general courts where juriſdiction is 
public and general, we will proceed to thoſe which are private and 
ſpecial, inſtituted only to redreſs particular injuries. "Theſe are, 1. 
The foreſt courts: 2. Thoſe of commiſſioners of ſewers : 3. Courts 


of policics of aſſurance: 4. The Marſhalſea : 5. The courts in the- 


principality of Wales: 6. That of the duchy of Lancaſter : 7. Thoſe 
of the counties palatine : 8. The ſtannary courts in Devon and Corus 
wall: 9. The ſeveral courts in the city of London, with the courts 
of conſcience: and, 10. The chancellor's courts in the two uni- 
verſities. > 

I. The foreſt courts were inſtituted for the government and pre- 
ſervation of the King's foreſts and deer, and were held before the 
verderers of the | foreſt. and the Chief Juſtice in Eyre; but fince the 
Revolution they have, to the great advantage of the ſubject, fallen 
into total diſuſe ; it will be unneceflary, therefore, to ſay any more of 
them. ; 

II. The court of Commiſſioners of Sewers is a temporary tribunal, 
erected at the diſcretion and nomination of the lord chancellor, lord 
treaſurer, and chief juſtices, purſuant to 2 3 Hen. VIII. c. 5. The 
juriſdiction of theſe commiſſioners. is to overlook the repair of fea 
banks, and ſea walls, the cleanſing of rivers, public ſtreams, ditches, 
conduits, and is confined to ſuch diſtrict as the commiſſion ſpecifies; 
This court is a court of record, and may fine and impriſon, and the 
commiſſioners may convict by jury, or on their owa view, and may 
proceed to the removal of anuoyances or the preſervation of the ſewers, 


according to the laws and cuſtoms of Romney Marth (a large part of 


marſh land in Kent governed by certain antient laws) or at their own 
C49 diſcretion. 
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diſcretion. They may allo aſſeſs ſuch rates upon the owners of land 
within their liberty or diſtrict as they ſhall judge right, and levy the 
ſame by diſtreſs on thoſe who refuſe to pay: nay, by 23 Hen. VIII. 
c. 5, they may ſeize and fell the refuſer's land for that purpoſe ; but 
their conduct is under the controul of the court of King's Bench. 

1:1. The court of Policies of Aſſurance, may be appointed yearly 
by commiſſion from the lord chancellor, to determine in a ſummary 


way all cauſes concerning policies of aſſurance in London, with ap- 
peal to the court of Chancery : but its juriſdiction being defeQtive, no 


ſuch commiſſion has of late years iſſued: inſurance cauſes being now 
determined by a verdict of merchants in Weſtminſter Hall. 

IV. The Marſhalſea, or Palace Court, was erected to adminiſter 
Juſtice between the King's ſervants, but extends now to all manner of 
perſonal actions which ſhall ariſe between any parties within twelve 
miles of his Majeſty's palace at Whitehall. It is held once a week 
in the Borough of Southwark before the ſteward of the houſehold and 
knight-marſhall, and the ſteward of the court, or his deputy : but a 
writ of error lies from it to the court of King's Bench. But if the 
cauſe is of great moment it is uſually removed, with the cuſtody of 
the defendant, by Habeas corpus, into the courts of King's Bench 
or Common Pleas. 

V. Another ſpecies of private courts are thoſe throughout the prin- 
cipality of Wales, erected at its reduction. A ſeſſion being appointed 
to be held twice in every year in each county, by judges appointed 
by the King, in which cognizance is taken of real and perſonal actions, 
with the ſame form of proceſs, and in as ample a manner as. in the 
court of Common Pleas in Weſtminſter; and writs of error lie from 
judgments therein, (they being courts of record) to the court of King's 
Bench at Weſtminſter. 

VI. There is a private court alſo held before the chancellor of the 
duchy of Lancaſter or his deputy, relative to all matters of equity 
concerning lands held of the crown in right of the duchy of Lancaſter : 
the proceedings in which are the ſame as on the equity fide in the courts 
of Exchequer and Chancery: which courts may take cognizance of tlie 
ſame cauſes. This is not a court of record. 

VII. There are alſo courts belonging to the counties palatine of 
Cheſter, Lancaſter, Durham, and the royal franchiſe of Ely; hav- 
ing coguizance of matters both in law and equity, In all theſe, as 

in 
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in the principality of Wales, th: King's ordinary writs iſſuing under 
the great ſeal out of Chancery are of no force: for this reaſon all writs 
whereon actions are founded, and have authority here, muſt be under 
the ſeal of the reſpective franchiſas. Cheſter and Lancaſter are now 
united to the crown, but the other two are under the government of 
their reſpective biſhops, by virtue of a commiſſion from whom tlie 
Judges of aſſize fit in Durham and Ely. The Cinque Ports have alſo 
franchiſes ſimilar in many reſpects with the counties palatine, and 
have courts of their own; but a writ of error lies from the mayor 
and jurats of each port to the lord warden of the Cinque Ports in his 
court of Shepway, and from the court of Shepway to the King's 
Bench. A writ of error alſo lies from the courts palatine to the court 


of King's Bench. But though the King's ordinary writs have no- 


force in theſe. exempt juriſdictions, yet his prerogative writs, v/s. writs - 


of Habeas corpus, prohibition, certiorari, and mandamus take place 
here as in other parts of the kingdom; for there can be no privilege 
againſt the King. | 

VIII. Another ſpecies of particular courts are the Stannary Courts 
of Devon and Cornwall, inſtituted for the adminiſtration of juſtice 
among the tinners. Theſe are courts of record held before the lord 
warden and his ſubſtitutes in virtue of a privilege granted to the 
workers in the tin mines, that they ſhall not be ſued in any courts 
but their own; excepting in cauſes of land, life, and member. The 

appeal here hes from the ſteward of the court, to the under-warden ; 
from him to the lord warden, and thence to the privy council of the 
prince of Wales as duke of Cornwall, and from thence to the King 
himſclf. 

IX. The ſeveral courts within the city of London, and other cities, 
boroughs, and corporations, are, of the ſame kind, private and li- 
mited. The chief iu the city of London are the ſheriffs courts ; from 
which a writ of error lies to the court of huſtiugs, before the mayor, 
recorder, and ſheriffs; thence to juſtices appointed by the King's com- 
miſſion, and thence by writ of error to the Houſe of Lords. Courts 
of conſcience alſo, may be conlidered under this head, which are 
courts for the recovery of debts under forty ſhillings, eſtabliſhed in 
many trading towns. Here the cauſe is examined before commiſ- 
ſioners in a ſummary way, by the oath of the parties, or other wit- 
nefles, and judgment given according to equity and good conſcience. 
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In the city of London, the commiſſioners are two aldermen and four 
commoners, who fit twice a weck; but in other towns they are re- 
ſpectable houſckeepers; and in the county of Middleſex, it is enacted by 
2 3 Geo. II. c. 33. That a ſpecial county court ſhall be held by the 
county clerk, at leaſt once a month in every hundred throughout the 


county. That twelve freeholders of that hundred, qualified to ſerve 


on juries, aud ſtruck by the ſheriff, ſhall be ſummoned to appear at 
ſuch court by rotation; ſo as none ſhall be ſummoned oftener than 
once a year. That in all cauſes, not exceeding the value of forty 
ſhillings, the county clerk and twelve ſuitors ſhall proceed in a ſum— 
mary way, examining the parties and witueſſes on oath, without the 
formal proceſs antiently uſed ; and ſhall make tuch order therein as 
they ſhall judge agreeable to conſcience. That no plaints ſhall be 
removed out of this court by any proceſs whatſoever ; but the deter- 
mination herein ſhall be final. That if any action be brought in any 
of the ſuperior courts againſt a perſon reſident in Middletex for debt 
or contract, upon trial whereof the jury ſhall find leſs than forty 
ſhillings damages, the plaintiff ſhall recover no coſts, but ſhall pay 
the detendaat double colts ; unleſs under ſome ſpecial circumſtances to 
be certified by the judge who tried it. And a table of very moderate 


fees are {et down in the act, which are not to be exceeded. 


X. The laſt ſpecies of private courts are thoſe of the vice-chan- 
cellors in the two univerſities, Oxford and Cambridge. Here they 
are at liberty to try and determine, both according to the Common 
Law or their own cuſtoms, as they pleaſe, all civil actions and ſuits 
whatioever, when a ſcholar, or one of their own body 1s one of the 
parties, excepting in ſuch caſes where the right of freehold is con- 


cerned. At Oxtord the judge of the court 1s the vice-chancellor, his 
deputy, or aſſeſſor. From his ſentence an appeal lies to delegates 


appointed by the congregation, from thence to other delegates of 


the houſe of convocation ; and if they all three concur in the ſame 


ſentence, it is final; if not, the laſt appeal is to judges delegates ap- 
pointed by the crown under the great ſeal in Chancery. _ 

Such are the ſpecial courts of moſt note inſtituted for the local re- 
dreſs of private wrongs: but all theſe private juriſdictions are ever 
ſtrictly reſtrained to the expreſs letter of their privileges. They can- 
not exceed them in the leaſt, 

Having 
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Having now deſcribed the nature of the ſeveral ſpecics of courts 


erected in this kingdom for the redreſs of private wrongs, we are next 


to point out in which of theſe courts a man is to apply for redreſs, 
in every poſſible injury that can be offered either to his perſon or lus 
property. 

Of what wrongs the ſeveral ſpecies of private limited courts have 
cognizance, we have already ſeen; it remains only to ſhew to which 
of the public genera] courts we are to apply in civil injuries; or, which 
is the ſame thing, to conſider what actions may be brought, or what 


injuries remedied in the Eccleſiaſtical courts ; what in the courts. of Ad- 


miralty; and what in the courts of Common Law. 
I. The private wrongs cognizable by the eccleſiaſtical courts, are 


of three kinds; v/z. money matters, marriages, and wills. 
1. Of the firlt are juch as relate to tithes and eccleſiaſtical dues. 


The eccleſiaſtical courts have no power to try the right of tithes, un- 


leſs between ſpiritual perſons ; between clergymen and laymen, they. 


can only compel the payment of them where the right is not diſputed. 
By 2 & 3 Edw. VI. c. 13. if any perſon ſhall carry off his predial 
tithes (vz. of corn, hay, or the like) before the tenth part is duly 
ſet forth, or agreement is made with the proprictor, or ſhall willingly 
withdraw his tithes of the ſame, or thall ſtop or hinder the proprictor 
of the tithes, or his deputy, from viewing or carrying them away, 
ſuch offender ſhall pay double the value of the tithes with coſts, to be 
recovered before the eccleſiaſtical judge. But a more ſummary me- 
thod is given, by 7 & 8 W. III. c. 6. of recovering ſmall tithes under 
the value of forty ſhillings ; that is, by complaint to two juſtices 
of the peace; and the ſame remedy is extended to all tithes with-held 
by Quakers, under the value of ten pounds. 

The ſpiritual courts have alſo cognizance of nou- payment of other 
eccleſiaſtical dues to the clergy, as penſions, mortuaries, compotitions, 
offerings, and ſurplice-fees. But all ofterings not exceeding the value 
of forty ſhillings, may be recovered before two juſtices of the peace. 
But, in an application to the ſpiritual courts, care muſt be taken 
that they are not imaginary dues, or the temporal courts wall iſſue 
out a prohibition to ſtop proceedings. A licenied curate, whoſe 


ſalary is appointed by the biſhop, if not paid, may ſue for it in the 


ſpiritual court; but if he be not licenſed, and his falary is by agree- 


ment with the rector, he mult ſeck his remedy at Common Law. 
5 The 
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The Eccleſiaſtical Courts have alſo cognizance of ſpoliations, dila- 
pidations, and neglect of repairing the church, and things belonging 
to it, or for non-payment of a churchwarden's rate made for the uſe 
of the church or church-yard. 

Spoliation is an injury done by one incumbent to another, by tak- 
ing the profits of his living under a pretended right : but if the right 
of advowſon comes in queſtion upon this buſineſs, the matter muſt be 
tried in the temporal courts, unleſs the tithes, &c. ſued for are leſs 
than a fourth part of the value of the living. 

Dilapidations are pulling down the chancel, parſonage houſe, or 
other building belonging to tt, or ſuffering them to decay. In which 
caſe, the ſucceſſor may bring an action for damages againſt his prede- 
ceſſor, it living, or, if dead, his executors. It is alſo ſaid to be 
good cauſe of deprivation, where a biſhop, rector, vicar, or other 
clerical perſon pulls down the building, or cuts down the timber 
growing on the patrimony of the church, unleſs for repairs. And, 
by 13 Eliz. c. 10. If any ſpiritual perſon makes over or alienates his 
goods with intent to defraud his ſucceſſors of their remedy for dila- 
pidations, the ſucceſſor ſhall have ſuch remedy againſt the alienee, (or 
perſon to whom they are made over) in the ecclefiaſtical court, as if he 
were the executor of his predeceſſor: and all money recovered for 
. dilapidations ſhall, within two years, be employed upon the buildings, 
in reſpect whereof it was recovered, on penalty of forfeiting double the 


value to the crown. 


2. Matrimonial cauſes are alſo the province of the Spiritual Courts 

to try. As in Caſes of jactitation, where one party boaſts or gives 
out that he or the is married to the other. On this ground the in- 
jured party may libel the other in the ſpiritual court: and unleſs the 
| defendant proves the marriage, he or ſhe is enjoined perpetual filence 
on that head. The ſpiritual court will alſo compel a huſband or 
wife who ſeparate from each without ſufficient reaſon to live together 
again, if either of the parties defire it. Separations and divorces are 
alſo within the juriſdiction of this court, Where it is improper, 
from any cauſe ariſing after marriage, ſuch as intolerable cruelty, 
adultery, or perpetual diſeaſe, and the like, that the parties ſhould not 
live any longer together; this court will decree a ſeparation a menſa 
et thoro, from bed and board; but if the cauſe exiſted before mar- 
riage, and was ſuch as rendered the marriage void from the firſt, as 
being too near of kin, corporal imbecility, or the like, it will pro- 
| nounce 


Boox III. ON PRIVATE INJURIES. 209 


nounce the marriage totally void. In ſeparation a menſd et thoro, 
an allowance, called alimony, 1s generally decreed to the wife for 
her maintenance, ſuitable to her ſituation in life, which if the huſ- 
band does not pay, this court, on an application, will compel him; 
but no alimony will be allowed in caſe of divorce for adultery on 
her part. 

3. Cauſes reſpecting wills are alſo heard in this court; by an ex- 
preſs privilege originally granted to the clergy. This juriſdiction is 
cluefly exerciſed in the bithops courts, with appeal to the arches and 
court of delegates ; but when a caveat is entered againſt proving tlie 
will, or granting adminiſtration, and a ſuit thereupon follows to try 
the matter, it is brought into the ſpiritual court: and this court 
will alto compel executors to pay legacies, where they are with-held. 
The courſe of proceeding here, is, firſt, by citation, ſummoning 
the party to appear ; then by libel or allegation, ſetting forth the 
complainant's ground of complaint ; the defendant then anſwers upon 
oath, and if he denies or extenuates the charge, witnefles are exa- 
mined to prove it, and their depoſitions taken down in writing. 
The defendant may alſo in his turn call for the plaintiff*s anſwer on 
oath, to his all:gation, and may proceed to prove what he (the de- 
fendant) ſets forth: but by 13 Car. II. c. 12. no perſon can be com- 
pelled to confeſs or accuſe himſelf of any thing criminal, whereby 
he may be liable to cenſure or puniſhment. When all the pleadings 
and proofs are concluded, they are referred to a fingle judge, who, 
after hearing advocates on both ſides, paſſes ſentence at his own diſ- 
cretion, from which there generally lies an appeal, as before pointed 
out: provided ſuch appeal be made within fifteen days, if not, the 
tentence is final. But the ſpiritual court has no way of enforcing its 
fentences but by the lets and the greater excommunication. The leſs 
exclude the party merely from partaking of the ſacraments ; the 
greater from the company of all chriſtians. If the judge of any ſpi- 
ritual court excommunicates a man for a cauſe, of which he has not 
legally the cognizance, the party may bring an action againſt him 
at Common Law, and he is liable to be indicted at the ſuit of the 
King. 

An excommunicated man cannot ſerve on juries, be witneſs in any 
court, nor bring an action either real or perſonal to recover lands or 


money due to him. And, if within forty days after the ſentence has 
| D d been 
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been publiſhed in the church, the offender does not ſubmit and abide 
by the ſentence of the court, the biſhop may certify ſuch contempt 
to the King in Chancery, on which a writ iflues thereout to the ſhe- 
riff to take the offender and impriſon him in the county. gaol, till he 
25 reconciled to the church. 

In caſes of tithes, the 27th Hen. VIII. c. 20. and 32d Hen. VIII. 

c. 7. enact, That on complaint of any contempt or miſbehaviour to 
the eccleſiaſtical judge by the defendant in any ſuit for tithes, any 
privy countellor or any two juſtices of the peace may commit the 
party to priſon without bail, till he gives ſufficient ſecurity to pay 
duc obedience to the aroceſs and ſentence of the court. 
III. Injuries cagnizable by the courts of admiralty are fach as are 
triable by the Common Law, but committed on the high ſeas, out 
of the reach of our ordinary courts of juſtice. Even if part of any 
contract ariſes on the ſea, and part on land, the admiralty court has 
no juriſdiction over it; except in cafes of ſeamens wages, and prizes 
in time of war, 

The firſt proceſs in theſe courts is often by arreſt of the defendant's 
perſon ; and in which caſe they take bail, but in default may im- 
priſon both them and their principal. They may alſo fine and im- 
priſon for a contempt in the face of the court, grounded on imme- 
morial uſage ; but nevertheleſs they are not courts of record. 

III. With reſpect to the courts of Common Law, all potlible inju— 
ries are here cognizable, that do not fall within the juriſdiction of the 
Spiritual Courts or courts of Admiralty, Theſe will take up much 
of our attention, and ſhall be the ſubject of the next two chapters; 
before I enter on them, therefore, I will juſt ſpeak of two kinds 
of injuries that ſhould be mentioned here; theſe are, when juſtice is 
delayed by an inferior court that has cognizance of the cauſe ; or 
when ſuch inferior court takes upon it to decide where it has no cog- 
nizance, 

The firſt of theſe injuries, in ohs of delay of judgment, is 
3 by a writ of mandamus, iſſuing from Chancery, commanding 
them in the King's name to proceed to judgment, when, if the judges 
of the inferior court neglect or refuſe, they are puniſhable by writ of 
attachment in the court of King's Bench or Common Pleas ; and 
may be taken into cuſtody, 


A writ 
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A writ of mandamus, in general, is a command of the King, from 


the court of King's Bench, and directed to any perſon, corporation, or 
inferior court of judicature, requiring them to do ſome particular 


thing belonging to their office, which the court of King's Bench has 
previouſly determined to be conſonant to right and juſtice; ſuch as to 
compel the admitlion, or reſtoration of the applicant, to any office or 
franchiſe of a public nature, whether ſpiritual or temporal; to acade- 
mical degrees; to the ute of a mceting-houſe, &c. to compel the pro- 
duction, inſpection, or delivery of public books and papers; the ſur- 


render of the regalia of a corporation; to oblige corporate bodies to 


affix their common ſeal ; to compel the holding of a court, and the 


like. A writ of mandamus from the King's Bench will alſo compel 
judges of inferior courts, to do ſpeedy juſtice where the ſame is de- 
layed ; as to oblige the courts of London to enter up judgment ; the 
Spiritual Courts to grant adminiſtration, and the like. To procure 
ſuch a writ, the party injured makes oath of his own right, and the 
denial of juſtice below, upon this the court directs the party com- 
plained of to ſhew cauſe why a writ of mandamus ſhould not iflue ; 


if no cauſe be ſhewn, the writ iflues; to which an anſwer muſt be 


made at a certain day. If an inſufficient reaſon be returned, a pe- 
remptory mandamus is iſſued, to which no other return or anſwer will 
be admitted, but a certificate of perfect obedience. If no anſwer or 
return be made, the judge may be taken into cuſtody for contempt ; 
but if at firſt he returns a ſufficient cauſe, whether true or falſe, the 
court will not try the truth of the facts, but the matter reſts here. 


In the caſe however of a falſe return, the injured party may have an 


action againſt him for it, and ſhall recover damages equivalent to the 
injury aſcertained, and a peremptory mandamus to the defendant to do 
his duty. | 

2. The other i injury, that of s court's taking up a cauſe which it 
has no cognizance of, is remedied by a writ of pfobibilian rftuing 
from the courts of Chancery, King's Bench, or Common Pleas, 
commanding the judge and parties of a ſuit in any inferior court to 
ceaſe from proſecuting it: and if either the judge or the party ſhall 
procced after ſuch prohibition, an attachment may be had againſt them, 
that is, they may be taken into cuſtody, and punithed for the con- 
tempt at the diſcretion of the court chat awarded it, and an action 


will lie againſt them to give the injured party damages. 
2 CHAP. 
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CHAP. III. 


OF REDRESS BY APPLICATION TO COURTS, BETWEEN 
SUBJECT AND SUBJECT. 


E now proceed to the ſeveral injuries cognrzable by the courts 
of Common Law, and the remedies applicable to each injury; 
and firſt we will conſider thoſe injuries committed between ſubject and 
ſubject, which the King, as the fountain of juſtice, is bound to re- 
dreſs ; this done, we will take into conſideration thoſe injurics that 
may occur between the crown and a lubject. | 
All injuries, whether they affect a man's perſon or property, are 
of two kinds; the one attended with force or violence, as batteries, 
or falſe impriſonment ; the other, without force or violence, as. ſlander 
or breach of contract; and as in treating of igt we divided them 
into thoſe of perſons and things, ſo in treating of injuries or 2vrongs, 
we will divide them into ſuch as affect the rights of perſons, and the 
rights of things, or property. | 
I. And firſt as to thoſe wrongs which affect the rights of perſons, 
the perſonal ſecurity of individuals; they are either injuries againſt, 
1. Their lives; 2. Their limbs, or their bodies; 3. "Their health; 
or, 4. Their reputations. 
1. Injurics affecting the life of man we ſhall treat of in the fourth 
book. | 
2. Thoſe affecting the limbs or bodies may be 3 1. By 
threats or menaces of bodily harm, through fear of which a man is 
interrupted in his buſineſs ; for a menace, without ſuch wterruption 
or inconvenience, is not actionable. Where they join, pecuniary 
damages may be recovered by an action of treſpaſs, v/ et arms. 2. 
By aflault, which is an attempt or offer to beat another, though with- 
out touching him; as lifting up a cane or the arm in a threatening 
manner ; or fiking at a man, but miſſing him. Damages may be 
recovered here alſo by an action of treſpaſs vi et armus. 3. By bat- 
tery, Which is the unlawful beating of another. Beating is in ſome 
cafes lawful, as in moderate coredtion of children, ſcholars, and ap- 
prentices, or on the principle of ſelf-· defence, or defence of my goods 
ar 
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or poſſeſſions, where a man endeavours to deprive me of them. A 
churchwarden or beadle may alſo juſtify laying hands on another, 
to turn him out of church and prevent his diſturbing the congrega- 
tion; ſo may a man turn another out of his houſe, Nel. Affault. 
But for unlawful beating, a jury will give adequate damages on an 
action on treſpaſs as before. 4. By wounding. 5. By mayhem or 


maiming, which is depriving a man of thoſe members proper for his 


defence ; theſe are allowed to be not only legs and arms, but a finger, 
an eye, a fore tooth, and ſome others. The ſame action will lie to 
recover damages for this injury as for thoſe before- mentioned. By 
37 Hen. VIII. c. 6. if the ear be cut off, treble damages are given, 
though this be not mayhem at Common Law, For the injuries of 
aflault, battery, wounding, and mayhem, an indictment may be 
brought as well as an action, or both together; one at the ſuit of the 
crown for breach of the peace, the other at the ſuit of the injured 
party for damayes. 

4. An action of treſpak upon the caſe (which is the general 
action or univerſal remedy for all perſonal injuries done without vio- 
lence) will alſo lie, where a man's health is injured by the unfair 
practices of another; as by ſelling him bad proviſions or wine; by 
the exerciſe of a noiſome trade, which corrupts the air in his neigh- 
bourhood ; or by the negle& or untkiltulnets of his phyſician, ſur- 
geon, or apothecary. 

5. A ſimilar action will alſo he, and a jury will give adequate da- 


mages for injuries affecting a man's good name; ſuch as malicious, 


ſcandalous, and ſlanderous words tending to his damage ; or any falſe 
tale that may endanger him in law, as to ſay that he is perjured, or 


hath poiſoned another; or which may exclude him from tociety, as 


to ſay, he has an infectious diſeaſe; or to hurt him in his profeſſion, 
as to call a tradeſman a bankrupt, a phyſician 2 quack, or a lawyer 
a knave. Defamatory words ſpoken of a peer, a judge, or other 
great officer of the realm, are accounted ſtill more atrocious, and are 
called {candalum magnatum. Thus words that would not be actionable, 
if ſpoken of a common perſon, are highly ſo, if ſpoken of theſe, 
Words alſo tending to ſcandalize a magiſtrate, or a perſon in a. public 


truſt, are conſidered as more highly injurious, than when ſpoken of 


a private man. If the offender be proſecuted on behalf of the crown, 
; he 
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he may be impriſoned for his ſlander. And it is now held that for 
ſcandalous words of the ſeveral kinds before- mentioned, an action on 
the caſe may be had without proving any particular damage; but 
with regard to words that do not, upon the face of them, import in- 
jury to the perſon defamed, it is neceſſary that he ſhould prove he 
has ſuſtained thereby ſome particular damage. For mere ſcurrility, as 
rogue or raſcal, without any injurious effect, will not ſupport an 
action. Calling a man heretic or adulterer are cognizable only in the 
Spiritual Courts, unleſs temporal damages can be proved, in which 
caſe an action will lie for theſe. Defamatory words mult alſo be ma/;- 
cioufly ſpoken ; for if ſaid in a friendly manner, as by way of advice 
or concern, they are not actionable; nor are any words ſo, as was ob- 
ſerved once before, made uſe of in legal proceedings, provided they 
are not foreign to the ſubject. If the defendant alto be able to prove 
his words, no action will he, even though the defamed perſon can 
ſhew he has received injury thereby. Irony 1s as properly a malici- 
ous defamation, as direct terms; ſo is defamatory writing, abuſing 
perſons by initials, if underſtood by a jury. 1 Haw. 194. 

A man's reputation may be hurt by printed or written libels, pic- 
tures, ſigns, and the like; which ſet him in an odious or ridiculous 
light. With reſpect to libels, there are two remedies, one by indict- 
ment, another by action, and that where the party is indicted, whe- 
ther the matter be true or falſe; of courſe on an indictment for a 
libel the defendant is not allowed to alledge the truth by way of juſ- 
tification ; but if an action be brought, which is to give the injured 
party damages, the defendant may, as for words ſpoken, prove the 
truth of the facts, and ſhew that the plaintiff has received no injury. 
If the party be defamed by pictures or figns, it 1s neceflary to bring 
home the alluſion, and prove that fome damage has accrued in conſe- 
quence. 

Sending a gentleman a wooden gun, or a licence, to keep a public 
houſe, are libels, for which informations have been granted. Sr. 422. 
and with reſpect to libels, it matters not whether the party be alive 
or dead. 5 Co. 125, The publiſher of a written libel is equally 
guilty with the author, though he knows not the contents of the 
paper, and if he who reads it or has heard it read malicioufly, reads 


it or repeats in the preſence of others, or lends it or ſhews it to anv- 
ther, 


| 
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ther, he is deemed a publiſher; ſo is one who copies it, unleſs it be 
on a bookſeller's ſhelf, is a publication of it by the bookſeller, though 
it be put upon that ſhelf by a ſervant, without his maſter's know- 
ledge. Sef. c. v. 1. p. 33. K. and Dodd. 10 Geo. I. but then it muſt 
be ſuch a libel as is publicly known; 1 Haw. 196. otherwiſe hav- 
ing it in one's cuſtody is no publication; no more than the reading 
of it in the preſence of another, not knowing it before to have been 
a libel. 1 Haw. 195. He who writes a hbel dictated by another 
is guilty of making it; for though a man ſpeaks libellous words, it 
is not a hbel, unleſs the words be put in writing. 2 Salk. 419. 
1 Haw. 195. 7 

There is ſtill another mode of injuring a man's character, which 
is by preferring malicious indictments or proſecutions againſt him. In 
this however the law has given a very adequate remedy in damages, 
either by an action of conſpiracy, which can be brought if there are 
two perſons concerned, or if only one, by a ſpecial action on the 
caſe for a falſe and malicious proſecution. To carry on an action of 
conſpiracy, the plaintiff muſt obtain from the judges a copy of the 
record of his indictment and acquittal, which in proſecutions for fe- 
lony is ſeldom granted, where there was the leaſt probable cauſe to 
found a proſecution on; as it would be a great diſcouragement to 
public juſtice, if proſecutors were liable to be ſued, whenever their 
indictments miſcarricd. But a perſon who has been indicted, and 


to deliver it to a magiſtrate. 1 Haw. 195. Even finding a libel 


where the bill has not been found by the grand jury, may bring an 


action againſt the proſecutor for a malicious proſecution. Any pro- 
bable caute, however, for preferring an indictment, will juſtify the 
defendant. As one perſon cannot be guilty of a conſpiracy, it fol- 
lows, if all the confpirators are acquitted but one, that one muſt be 
acquitted. of courſe. x Haw. 192. 

The ſecond injury that affects the rights of perſons is falſe im- 
priſonment; for which the law has not only decreed a puniſhment, 
as for public crimes, but has alſo given reparation to the party ag- 
grieved. | 

Every confinement of the perſon is deemed an impriſonment, whe- 


ther it be in a common priſon or a private houſe, or even by forcibly . 


detaining one in the ſtreet. In ſhort, it is illegal detention, whether 


it ariſes from ſome error in legal proceſs, or ſome defect in iſſuing 
warrants, 
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warrants, or executing them ; as arreſting by miſtake a wrong per- 
ſon ; ſerving a writ on a Sunday, or in a privileged place, as, the 
verge of the court. The remedy for this is remoying the injury, and 
making ſatisfaction for it. 

The firſt is by writ directed to the ſheriff, commanding him to 
take bail for the priſoner's appearance; but the moſt uſual mode is by 
a writ of habeas corpus; a writ grantable of common right, without 
any motion in court. But to prevent the ſurreptitious diſcharge of pri- 
ſoners, it is enacted, by 1 & 2 P. & NM. c. i 3. that no habeas corpus thall 
iflue to remove any priſoner out of any gaol, unleſs ſigned by ſome 
judge of the court cut of which it is awarded : and to avoid the re- 
moval of frivolous cauſes, it is further enaQed, 2 1 Jac. I. c. 23. That 
where the judge, of an inferior court of record, is a barriſter of three 
years ſtanding, no cauſe thall be removed from thence by habeas cor- 
pus or any other writ, after iſſue or demurrer deliberately joined; that 
no cauſe, if once ſent back to the inferior court, ſhall ever afterwards 
be removed ; and that no cauſe ſhall be removed at all, it the debt 
or damages laid in the declaration, does not amount to the ſum of five 
pounds. „„ | | 

But the great habeas corpus writ in all illegal confinements is that 
directed to the perſon detaining another, and demanding him to pro- 
duce the priſoner, with the day and cauſe of his being taken and de- 
tained. This writ may be obtained, not only from the upper courts 
in term time, but from any of the judges during the vacation. In 
the King's Bench or Common Pleas, it is applied for by motion to 
the court, and in every warrant for commitment, the cauſe of com- 
mitment is ſpecified, that the court may, on ſuch motion, examine 
into the validity. The habeas corpus act, 31 Car. II. c. 2. enacts, 
That the writ ſhall be returned, and the priſoner brought up before 
the court, within a limited time, according to the diſtance ; not ex- 
ceeding in any caſe twenty days. That on complaint and requeſt in 
writing, or on behalf of any perſon committed and charged with any 
crime (unleſs he be committed for treaſon or felony expreſſed in the 
warrant, or unleſs he is convicted and charged in execution by legal 
proceſs) the Lord Chancellor, or any of the twelve judges in vacation, 
upon viewing the copy of the warrant, or affidavit that a copy 1s de- 
nied, ſhall, unleſs the party has neglected for two terms to apply to 
any court for his enlargement, award a habeas corpus for ſuch pri- 

5 | loner, 
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ſoner, returnable immediately before himſelf, or any other of the 
judges, and upon the return made, ſhall diſcharge the party on bail, 
if bailable. That officers and keepers neglecting to make due re- 
turns, or not delivering to the priſoner, or his agent, within fix hours 
after demand, a copy of the warrant of commitment, or ſhifting the 
cuſtody of a priſoner from one to another, without ſufficient reaſon or au- 
thority (expreſſed in the act) thall, for the firſt offence, forfeit one hundred 
pounds, and for the ſecond, two hundred pounds to the party grieved, 
and be diſabled to hold his office. That no perſon, once delivered by 
habeas corpus, ſhall be recommitted for the ſame oftence on penalty of 
five hundred pounds. That every perſon committed for treaſon or 
felony, ſhall, if he requires it, the firſt week of the next term, or 
the firſt day of the next ſeſſion of yer and terminer, be indicted in 
that term or ſeſſion, or elſe admitted to bail, unlets the King's wit- 
neſſes cannot be produced at that time: and, if acquitted, or, if not 
indicted and tried in the ſecond term or ſeſſion, he ſhall be delivered 
from his imprifonment for ſuch imputed offence : but that no perſon, 
after the aſſizes ſhall be opened for the county in which he is detained, 
ſhall be removed by habeas corpus, till after the aſſizes are ended; 
but ſhall be left to the juſtice of the judge of aſſiæe. That any fuch 
priſoner may move for and obtain his habeas corpus, as well out of the 
Chancery, as out of the King's Bench or Common Pleas ; and the 


Lord Chancellor or judges denying the fame, ſhall forfeit ſeverally to 


the party grieved the ſum of five hundred pounds. That this writ of 
habeas corpus ſhall run into the counties palatine, Cinque Ports, and 
other privileged places, and the iſlands of Jerſey and Guernſey. That 
no inhabitant of England, (except convicts to be tranſported, or per- 
ſons having committed tome capital oftence in the place to which 
they are tent) ſhall be ſent priſoner to Scotland, Ireland, Jerley, 
Guernſey, or any place beyond the ſeas, within or without the King's 
dominions : on pain that the party committing, his adviſers, aiders, 
and aſſiſtants, ſhall forfeit to the party grieved, a ſum not leſs than 
five hundred pounds, to be recovered with treble coſts, thall be dit- 
abled to bear any office of truſt or profit ; ſhall incur the penalty of 
præmunire; and ſhall be incapable of the King's pardon. 

The remedy for falſe impriſonment, is by an action for the ſame, 
accompanied by a charge of aflault and battery, wherein the party 


gricved ſhall recover damages, and the offender is, as for all other in- 
E e juries 
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juries committed with force, liable to pay a fine to the King for the 
breach of the peace. 

But perſonal injuries may be ſuſtained valor the four following re- 
lations: huſband, parent, guardian, and maſter, 

1. Taking away a man's wife, criminal converſation with her, aud 
beating or otherwiſe ill uſing her, are three atrocious injuries to a 
huſband. 

Taking a man's wife away, called abduction, whether by violence, 
fraud, or perſuaſion, is puniſhable by an action of raviſhment, at 
Common Law, wherein the hutband ſhall recover damages for the 
injury; and by Weſtm. 1. 3 Edw. I. c. 13. the oftender ſhall be im- 
priſoned two years, and be fined at tlie pl-afure of the King, that is, 
of the court. The wife's conſent to go, will not mitigate the of- 
fence; for, in law ſhe has no power to conſent : both the King and 
the huſband may have their action; and the huſband is alſo intitled 
to recover damages in an action on the caſe, againſt ſuch as perſuade 
and entice the wife to live ſeparate from him without a ſufficicit 
cauſe. 

Adultery or criminal converſation with a man's wife, though, as 
a public crime, it is left to the ſpiritual courts; yet as a civil injury, 
the huſband may bring an action of treſpaſs vi; et armis againſt the 
adulterer; wherein the damages given are uſually large, according ta 
the rank and fortune of the plaintiff and defendant, and the circum- 
ſtances of the cale. 

For beating or otherwiſe ill uſing a man's wife, if it be a common 
aſſault, battery, or impriſonment ; the huſband and wife may, in 
their joint names, recover damages, by an action of treſpaſs vi et ar- 
mis. It the ill treatment be very groſs, ſo as to lay the wife up, the 
law gives the huſband a ſeparate action of treſpaſs, in which he ſhall 
recover damages. p 

#. Taking away a man's children 1s an injury done him, which 


he - remedy by a writ of raviſhment, in the fame manner as a 


n may the abduction of his wife. 

3. Of a fimilar kind is the injury done to a guardian by taking 
avav his ward, and for which he may recover damages for the benefit 
of the ward, by a writ ot raviſhment; but a more tummary method 


ot redreſſiug all complaints relative to wards and guardians, 1s by an 
application 
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application to the court of Chancery, which is the ſupreme guardian 
of all the infants in the kingdom. 

4. As a maſter there are two kinds of injuries a man may ſuſtain, 
the one by retaining his hired ſervant before his time be expired ; the 
other by beating or confining him, ſo that he is not able to work. 
The firſt is not only an ungentleman-like act, but an illegal one; 
and the maſter may not only recover damage by an action on the caſe, 
againſt the perſon that entices him away; but he may have an action 
againſt the ſervant for non- performance of his agreement. If the new 
maſter, however, was unacquainted with the ſervant's contract, no 
action will lie againſt him, unlets he refuſes to reſtore the ſervant 
upon demand. The other injury, that of beating, confining, or diſ- 
abling a ſervant hangs on the ſame principle; the labour of the ſer- 
vant being the property of the maſter. In this caſe, not only the 
matter may recover damages on an action of treſpaſs vi et arms, but 
the ſervant, as an individual, may bring an action of battery or im- 
priſonment, and recover damages likewiſe. 

We may here obſerve, that redreſs is only pointed out to one party, 
the ſuperior, v/s. the huſband, father, &c. but the wife or child, if 
the huſband or parent be ſlain, may proſecute the criminal by appeal, 
which is in the nature of a civil ſatisfaction, and of which more will 
be ſaid in the next book. | 

II. Our next enquiry is the injuries done to a man in his perſonal 
property, and that whether the property be in poſſeſſion or not. 

1. If it be in his poſſeſſion it is an injury to deprive him of it, or 
damage it; and in depriving a man of his property two things are to 
be conſidered, whether it be unjuſtly taken from him, or illegally 
with-held, when lawfully taken. 

In unjuſt taking, the perſon injured may recover the goods fo taken, 
and damages for loſs ſuſtained by fuch invaſion, which is effected by 
replevin and action of detinue. Where goods are taken by diſtreſs, 
an action of replevin is the regular way of conteſting the validity of 
the act; (what replevin is has been ſhewn before). 

So other remedies for unjuſt taking of. a man's goods, are recover- 
ing only a fatisfaction in damages. As where one takes the goods of 
another out of his actual poſlgflion, without a lawtul title, which may 
be done without felony. For example, where a ſervant takes his 
maſter's horſe, without his knowledge, and brings him home again ; 

E e 2 where 
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where a neighbour takes another's plough left in the field, and uſes it 
Wot es 1 in his own land, and then returns it; for the felonious intent of ſteal- 

4 ing muſt appear to deem it an act of felony : I fay ſuch taking out of 
FEY, Y pf] fon is only a tranſgreſſion, for which an action of treſpaſs will 
2 © OO Abe — lie, and the plaintiff ſhall recover damages; or the party, if the 


2 A, thing be taken without force, may recover damages by an action of 


1 and converſion. 
7 A man may alſo be injured in an unjuſt des of his goods, 
r 9 2 though the original taking might be lawful. As where one man diſ- 
treins another's cattle for breaking into his grounds, and before they 
* Hee. — are impounded tenders ſufficient amends. It he detains them after- 
wards, the owner may have an action of replevin to recover, and will 
have damages allowed him for the detainer. Or if one man lends an- 
other his waggon, and he refuſes to return it, the injury conſiſts in 
the detaining, and the beſt method to recover poſſeſſion is by an action 
of trover and converſion. Any man may take the goods of another if 
he finds them; but no finder is allowed to acquire a property 
therein, unleſs the owner be for ever unknown ; if he converts them 
therefore to his own uſe, and refuſes to reſtore them, the owner may 
recover adequate damages on an action of converſion. If he wiſhes to 
recover the thing itſelf, it muſt be by an action of detinue or 
replevitr ; 

As to damages that may be done to things while in the owner's 
poſſeſſion, ſuch as hunting his deer, ſhooting his dogs, laming his 
horſes, or the like; the redreſs is, by action of treſpaſs, vi et armis, 
where the injurious act is accompanied with any degree of force; or 
by ſpecial action on the caſe, where the injury is done without force. 
In both which cafes, the plaintiff ſhall recover damages in proportion 
to the injury he has received; and it is not material whether the in- 
jury be done by the defendant or his ſervants by his direction, as in 
this caſe the maſter is reſponſible for the conduct of his ſervants. In- 
deed actions will lie againſt them both. And if a man keeps a dog 
or other animal uſed to do miſchief, if the owner knows ws ſuch evil 
—_ he muſt anſwer for the conſequences. 

We proceed now to injuries done to perſonal rights not in poſſeſ- 

8 but ſuch as ariſe from expreſs or implied contracts. | 
Expreſs contracts include debts, covenants, and promiſes, which 
may be recovered or enforced by action on the caſe, or a writ of cove- 
nat, 
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nant. With reſpect to promiſes, which are verbal covenants, it may 
be neceſſary to obſerve, that it is enacted, by 29 Car. II. c. 3. That 
in the five following caſes, no verbal promiſe ſhall be ſufficient to 
ground an action on, but at the leaſt ſome memorandum of it ſhall be 
made in writing and ſigned by the party to be charged therewith. 
1. Where an executor or adminiſtrator promiſes to anſwer damages 
out of his own eſtate. 2. Where a man undertakes to anſwer for the 
debt, default, or miſcarriage of another. 3. Where any agreement is 
made upon conſideration of marriage. 4. Where any contract or fale 
1s made of lands, tenements, or hereditaments, or any intereſt therein. 
And, 5. where there is any agreement that 1s — be performed 
within a year from the making thereof. 


X 


Implicd contracts include thoſe ſums charged on a man by the ſen- Porn © 2 
tence of the law, which he is bound to pay. So that if a man hath . Ee 
once obtained a judgment againſt another for a certain ſum, and neg. SMES 
lects to take out execution thereon, he may afterwards bring an actiofi > t. 
of debt on this judgment: on this principle it is, that a man is 


obliged to pay any forfeitures impoſed by the bye-laws or private or- 
dinances of a corporation to which he belongs, or any fines ſet in a 
court- leet, or court-baron ; or any penalties inflicted for the breach o 


as far as duty or juſtice requires. As if I employ a perſon to do any 
buſineſs for me, the law 1mplics that I engaged to pay him as his la- 
bour deſerved : and if I neglect to pay him, he has a remedy, by 


action on the caſe. Where one has received money belonging to an 


other, without any valuable conſideration given on the recetver's part, = > * > 
the law implies that the perſon fo receiving engaged to account for it Y 

Seo 
2 


. 


to the true owner, and if he unjuſtly detains it, an action will lie 
againſt him: ſo will it againſt a man to whom money is paid 


through miſtake; or on a conſideration which happens to fail, FE 


— 
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politive laws; or in ſhort, in any thing he has engaged to perform, >. _ Z 2 2 : | 
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through impoſition, extortion, or oppreſſion, or indeed where any un- 1313 


due advantage is taken of the plaintiff's ſituation. And where a 
perſon has expended any money for the uſe of another, the law ſup- 
poſes a promite of repayment, and an action will lie to enforce it. So 
will it for the balance of an account : though the beſt way to enforce 
a ſettling of accounts 1s by filing a bill in equity, which obliges the de- 
fendant to give in his account upon oath. The law alſo implies, that 


pertorm 


every one who undertakes an office, contracts with his employer to 4 4 
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perform it properly, and if not done, damages may be recovered by the 
party grieved, by bringing a ſpecial action on the caſe ; for example, 
if a ſheriff does not execute a writ ſent him, or wilfully makes a falſe 
return; if a ſherift or gaoler ſuffers a priſoner under arreſt to eſcape ; 
if a counſellor or attorney betrays the cauſe of their client; if an inn- 
keeper does not ſecure his gueſts goods in his inn; if a common car- 
rier does not deliver the goods he takes, according to the directions; 
if a farrier lames a horſe in ſhocing him; if a taylor or other work- 
man does not execute his buſineſs in a workman-like manner; in all 
theſe caſes an action will lie, and damages may be recovered for a 
breach of their general undertaking : but if I employ a perſon in any 
of theſe concerns, whoſe common buſineſs it is not; I cannot recover 
damages, unleſs I prove a ſpecial agreement; ſo, againſt an inu- 
keeper or other victualler that hangs out a ſign, and opens his houſe, 
for travellers, will an action lie, if he refuſes admittance to any one at 
proper times. If any one cheats me with falſe dice or cards, by falſe 
weights or meaſures, or by ſelling me one commodity for another, 
an action on the caſe lies againſt him for damages; for the law im- 
plies that all trauſactions are to be fair and honeſt. In contracts likewiſe 
for ſales, it is ever underſtood that the ſeller warrants the commodity 
he ſells to be his own, if it proves otherwiſe, an action for damages 
will lie for the deceit. In contracts for provitions, it is always im- 
plied that they are wholeſome ; and if the ſeller warrants the commo- 
dity on the ſale to be good, if it proves otherwite, the law will oblige 
him to make the buyer a compenſation. If the warrant be not made 
at the time of the (ale, but after, the warrant is void; and though 
a {eller docs not warrant the goods he ſells, yet if he knew them to 
be bad, or took meaſures to diſguiſe them, or if they are in any ſhape 
different from what he repreſents them, the ſeller is anſwerable for 
their goodneſs. A general warranty will not however guard againſt 
viſible defects: for example, a man's warranting a horſe to be perfect, 
that has not a tail nor an car, will not make him reſponſible, unleſs 
the buyer was blind; but warranting a horſe to be ſound, that is 
blind, will ſubje& the ſeller to damages, as the blindneſs of a horſe 
every one is not acquainted with: and if cloth is warranted to be of 
ſuch a length, and it proves otherwiſe, an action will lie for damages, 
as it would be troubleſome, and injurious perhaps to the cloth, to 
unroll it. 4 
F ; But 
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But beſides a ſpecial action on the caſe, a man may recover da- 
mages on an action of deceit, where there is fraud in the tranſac- 
tion, as where one man does any thing in the name of another, by 
which he is deceived or injured; as where an attorney brings an ac- 
tion in the name of another, and then ſuffers a nonſuit, whereby the 
plaintiff becomes liable to coſts ; or where one ſuffers a fraudulent re- 
covery of lands or chattels to the prejudice of him that hath right. 

In ſhort, the non-performance of contracts, expreſs or implied, in- 
cludes every poſſible injury to perſonal property not in poſſeſſion : we 
come next to conſider injuries to real property, or affecting real rights. 
Theſe are fix; 1. Ouſter; 2. Treſpaſs; 3. Nuſance; 4. Waſte; 5. 
Subtraction; and, 6. Diſturbance. 

I. Ouſter of a frechold, is a diſpoſſeſſing the right owner in any 
way. The remedy for which is an action at law, according to 
the circumſtances of the caſe, which, if it be by writ of right, it muſt 
be ſued out within ſixty years of the cauſe of action; if by writ of 
entry, or any other p oſſeſſory action, fifty years; or if in an action 
grounded ou one's own poſſeſſion, ſuch poſſeſſion muſt have been with- 
in thirty years; in which caſes the owner may recover the poſſeſſion 
and damages tor the injury ſuſtained. But to prevent fraudulent re- 
coverics of poiteſſion, by colluſion with the tenant of the land, all 


tenants are obliged by 11 Geo. II. c. 19. to give notice to their land 


lords, when ſerved with any declaration in ejectment, on pain of for- 
feiting three years rent. 

With reſpect to leaſes, where tenants are in arrear, it is enacted, 
by 4 Geo. II. c. 28. That every landlord, who hath by his leaſe a 
right of re- entry in cafe of non-payment of rent, when half a year's 
rent is due, and no ſufficicat diſtreſs is to be had, may ſerve a decla- 
ration in cjeAment on his tenant, or fix the fame on ſome notorious 
part of the premises, which ſhall be valid, without any formal re- 
entry or previous demand of rent. And a recovery in ſuch ejectment 
ſhall be final and concluſive, both in law and equity, unleſs the rent 
and all coſts be paid or tendered within fix calendar months after- 
wards. 

II. Treſpaſs, in the ſenſe in which we are now to conſider it, is an 
entry on another man's ground without a lawful authority, and doing 


ſome damage, though it be merely the treading down the graſs; for 
2 which 


— 
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which an action of treſpaſs will lie, and a jury will give adequate 
ſatisfaction. But no man can bring ſuch an action that is not in poſ— 
ſelſion of the ground. And therefore an heir before entry cannot ſup— 
port this action; yet a perſon put out of poſſeſſion may bring it 
againſt the perſon that puts him out, for that very act; though he 
cannot for any future treſpaſs, till he is again in poſſeſſion, by re-en- 
try; and then he may, for the intermediate damage done. By 6 Ann, 
c. 18. if a guardian or truſtee for any infant, a hutband ſeiſed in right 
of his wife, or a perſon having any. eſtate or 1atereſt - determinable 
upon a life or lives, ſhall, after the determination of their reſpective 
intereſt, hold over and continue in poſſeſſion of the lands or tenements, 
they ſhall be adjudged to be treſpaſſers; and in caſe, after the determi- 
nation of any term of life, lives, or years, any perſon ſhall wilfully 
hold over the ſame, the leſſor is entitled to recover by action of debt, 
either at the rate of double the annual value of the premiſes, in caſe 
he himſelf hath demanded and given notice in writing, to deliver the 
poſſeſſion; or elſe double the uſual rent, in cafe the notice of quitting 
proceeds from any tenant having power to determine his leaſe, and he 
afterwards neglects to carry it into due exccution. 

A man is reſponſible alſo for the treſpaſs of his cattle, whether they 
ſtray or break into the grounds of another; in which caſe the party 
grieved may either diſtrein them damage: feaſant, till the owner ſhall 
make him ſatisfaction; or he may recover damages by an action of 
treſpaſs, vi et armis, for the law always ſuppoſes force to accompany 
intruſion. 

In ſome caſes entry on another's land may be juſtified ; as when a 
man comes to pay or demand money, or to execute legally a proceſs 
of law. A man may enter a public houſe without aſking the owner's 
leave; fo a landlord may juſtify entering to diſtrein for rent; a com- 
moner to attend his cattle commoning in another's land; and a re- 
verſioner to ſce if any waſte be committed on the eſtate. The poor 
alſo, by the Common Law, may enter and Alcan on another's ground 
after harveſt. Badgers and foxes, or any other ravenous beaſt, may 

hunted in another man's land, the deſtruction of them being of 

ic utility: but in caſes where a man makes an ill uſe of the 
_— he has, he ſhall be decmed a treſpaſſer from the beginning; as 
. a man, contrary to the inclinations of the owner, will ſtay 
ene e hours at a tavern, even his entry into the houſe is ac- 
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counted a treſpaſs: but refuſing to pay for what he calls for, will not 


make him a treſpaſſer; the publican's remedy here is by an action of 


debt. In the caſe, however, of any irregularity of a landlord diſtrein- 
ing for rent, it istenacted by 11 Geo. II. c. 19. That ſuch irregula- 
rity ſhall not make his firſt entry a treſpaſs, but the party injured 


ſhall have a ſpecial action of treſpaſs or on the caſe, for the real ſpe- 


cific injury ſuſtained, unleſs tender of amends hath been made. In 
hunting toxes or badgers, though a man may juſtify going upon ano- 
ther's ground, he cannot juſtify breaking the ground to dig them out. 


A man may alſo juſtify in an action of treſpaſs, where the right of 


entry 1s in himſelf, which brings the title of the eſtate in queſtion. 
To prevent, however, vexatious and trifling actions of tretpafs, as 
well as other perſonal actions, the 43 Eliz. c. 6. aud 22 and 23 
Car. II. c. 9. ſect. 136. declare, That where the jury, who try an 
action of treſpaſs, give leſs damages than forty ſhillings, the plaintiff 
ſhall be allowed no more coſts than damages ; unleſs the judge ſhall 
certify under his hand that the frechold or title of the land came 
chiefly in queſtion, But there are two exceptions made by ſubſequent 
ſtatutes, one of which, 8 and 9g W. III. c. 11. enacts, That in all 
actions of treſpaſs, wherein it ſhall appear that the treſpaſs was wil- 
ful and malicious, and it be ſo certified by the judge, the plaintiff 
ſhall recover full coſts. Now every treſpaſs is held to be 2w:/fu/, when 
the defendant has been fore-warned of ; and every treſpaſs malicious, 
though the damage given be leſs than forty ſhillings, where it plainly 
appears that it was the defendant's intent to treſpaſs and vex the plain- 
tiff. The 4 and 5 W. and M. c. 23. gives full coſts againſt any in- 
ferior tradeſman, apprentice, or other diſſolute perſon convicted of a 
treſpaſs in hawking, hunting, fiſhing, or fowling upon another's 
land. And in this ſtatute it is held, that if a perſon be an inferior 
tradeſman, as for example, a clothier, it matters not what qualifica- 
tion he may have in point of eſtate ; but if he be guilty of ſuch treſ- 
paſs, he ſhall be liable to pay full coſts, 

III. The next ſpecies of real injuries to a man's lands is by nu- 
ſance. Nuſances are of two kinds, public and private; public we 
ſhall ſpeak of under public wrongs ; at preſent, therefore, we will 
confine ourſelves to private nufances, of which there are ſeveral kinds: 


ſuch as may affect corporeal hereditaments, and ſuch as damage in- 


corporeal ones. 


- | Ff 1. With 
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With reſpe& to corporeal hereditaments: if a man erxects a 
building ſo cloſe to mine, as that his roof ſhall over-hang mine, and 
throw the water on my roof, or ſhall obſtruct or darken juch of my 
windows as have exiſted time out of mind, it is a nuſance, for which 
an action will lie; I ſay, time out of mind, for if my houſe be lately 
built, it was folly in me to build ſo near the ground of another, on 
which he has as much right to erect a building as myſelf; I muſt 
plead therefore cuſtom, or ancient windows, to preſerve them from 
obſtruction. Keeping hogs or other notſome animals ſo near ano- 
ther's houſe as to ſtench the air, is a nuſance ; fo is an offenſive trade, 
as a tanner's, tallow-chandler's, &c. which ſhould be exerciſed in 
ſome remote place. So if my reighbour neglects to fence or ditch, 
by which my lands are overflowed, it is alſo a nuſance. It is like- 
wiſe a nuſance to ſtop or divert water that runs to another's meadow 
or mill ; or to corrupt a watercourſe by erecting a dye-houſe or a 
lime-pit i in the upper part of the ſtream ; 1n e to do any act that 
is injurious to my neighbour. 

2. The fame reaſoning holds good in incorporeal hoteditartionts, 
If any one obſtructs the way to my grounds; or where I have a right 
to hold a fair or market, erects another fo near me as to injure me; 
they are nufances: but in the latter caſe, I muſt prove that my fair 
or market is the elder one, and that the new fair or market is within 
ſeven miles of mine. So erecting a ferry fo near another antient ferry 
as to injure it, is a nuſance, becauſe ferries, by preſcription, are 
bound to' be kept up for the public uſe, on pain of the owner's being 
amerced for the neglect; and it would be unjuſt to let a new terry 
ſhare the profits which does not ſhare the burden : but where the rea- 
ſon ceaſes, the law alſo ceaſes, of courſe it is no nuſance to erect a 
mill ſo near another, as to draw away the cuſtom ; unleſs it alſo in- 
tercepts or draws away the water. Neither is it any nuſance to ſet up 
a ſchool or trade in rivalſhip with another, for by ſuch emulation the 
public are like to be gainers. ; s 

As the law gives no private remedy but for a private mjury, ſo no 
action will lie for a public nuſance. The remedy in fuch a caſe is 
by indictment at the ſuit of the King, except where a private perſon - 
receives ſome extraordinary 1 injury by a public nuſance; as if a gravel- 
pit or ditch be left open in a public way, and a man on horſeback 


tall therein; in which caſe an action for damages will he, But, if 
2 a man 
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a man takes upon himſelf to remove the nuſance that offends him, 
he can have no action for it. An action on the caſe will recover da- 
mages for a nuſauce, but not remove it; however as a coutinuance 
of a nuſance is a freſh nuſance, a freſh action will lie, if it be not re- 
moved, and more exemplary damages of courſe be given in a ſecond 
verdict than in the firſt: but if an ill-natured neighbour will be ob- 
ſtinate enough rather to pay frequent damages and coſts than remove 
the nuſauce; the party grieved muſt have recourſe to a particular 
writ, which, though ſubject to great delay, will, in the end, ſend 
the ſheriff with his Pale emal. or power of the county, to 
level it. | 

IV. The next kind of i injury to real property, 1s wth or deſtruc- 
tion of the eſtate in houſes, woods, or lands, either by a voluntary 
demolition, or a neglect in repairing them: but as we have treated 
on this tubje& before, we have only now to conſider to whom ſuch 
waſte is an injury, and what remedy the law has provided for it. 

1. Thoſe ouly are injured by waſte, who have tome intereſt in the 
eſtate waſted, A man who has the abſolute fee-fimple of the eſtate, 
without any incumbrance or charge upon it, may commit what waſte 
he pleaſes; but where a perſon has right of common in the place 
waſted, as a right of cutting and carrying away wood for firing or 
repairs ; if the owner of the wood demolithes' the whole wood, it is 
an injury to the commoner, and he can recover damages for this waſte 
by an action on the caſe, 

But he who is moſt hurt by waſte, is the remainder-man or re- 
verſioner of an eſtate, after a term for life or years is expired: here, 
if the preceding holder of the land, whether it be tenant in dower or 


curtely, or leſſce for life or years, if he was anſwerable for waſte at 


tic Common Law, and commits or ſuffers any, it is a manifeſt injury 
to him that has the inheritance, and he may ſue for, and recover, 


damages, But he who hath the remainder for life only cannot ſue 


tor waſte, as he may never perhaps come into poſſeſſion, of courſe 
can ſuſtain no certain injury. Yet a rector, vicar, archdeacon, pre- 
bendary, and the like, who are ſeiſed or poſſeſſed in right of their 


churches of any remainder or reverſion, may hold an action of 


waſte, . it being for the benefit of the church and their ſucceflor, 


2. By a writ of eftrepement, an old French word, fignifying waſte, 


directed to the ſheriff; the ſheriff is bound to prevent any waſte com- 
Ffz mitting, 


», 
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mitting, even by impriſoning the waſters, if neceſſary, or granting a 
warrant for others to do it; but if this writ be ſued out and directed 
and delivered to the tenant himſelf, and he afterwards proceeds to 
commit waſte, the party gricved ſhall recover damages on a verdict; 
or he may punith the defendant for the contempt ; for if the writ be 
delivered to either the tenant or his ſervants, and they proceed to 
commit waſte, the court will impriſon them for contempt. But courts 
of equity will on complaint grant injunctions to ſtay waſte, till the 
defendant ſhall put in his auſwer, and the court ſhall thereupon make 
further order; which now is the cuſtomary method of preventing 
waſte. Where tenants in common or Joint-tenants commit waſte, 
either may bring an action of waſte againſt the other, compelling the 
- defendant either to divide the eſtate and take the part waſted to him- 
ſelf, or to give ſecurity not to commit any further waſte : but the 
waſte here complained of muſt be ſomething conſiderable ; on trifling 
ſums, ſuch as a few pence or ſhillings, the plaintiff ſhall not recover 
in an aCtion of waſte. On a writ of waſte, the plaintiff ſhall recover 
treble the damages aſſeſſed by a jury from an iuſpection of the waſte 
committed; and no defence ſet up that it was done by a ſtranger, 
ſhall acquit the defendant ; the only thing given in evidence of uſe to 
the defendant, will be, to prove that the deſtruction happened by light- 
ning, tempeſt, the King's enemies, or other inevitable accident. If 
done by a ſtranger, the defendant may have an action againſt ſuch 
ſtranger, and ſhall recover the damages he has ſuffered in conſequence 
of it. 

V. Subtraction is non-obſervance of any of thoſe conditions, by 
which a man holds his eſtate, ſuch as neglecting to ſwear fealty to 
the lord of the manor, to attend his courts, or to render the rent or 
ſervice reſerved ; theſe are an injury to the freehold of the lord, by 

diminiſhing and depreciating the value of his ſeiguiory. 
The general remedy for all theſe is by diſtreſs, and the only remedy 
for the firſt two; what diſtrefles are has been ſhewn before. (See 
book III. chap. 1. ſect. IV.) But no diſtreſs upon theſe occaſions can 
be too large, for be it of what value it may, there is no harm done, 
as it muſt be reſtored on ſatisfaction being made. A diſtreſs that has 
no bounds with regard to its quantity, and may be repeated from 
time to time, muſt ſoon get the better of an obſtinate party. This 
unbounded 
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unbounded diſtreſs is called a diſtreſs infinite, and is uſed upon 
occaſions, as ſuramoning jurors, and the like. 

For ſubtraction or with-holding of rents or ſervices, the remedy is 
by action of debt. There are other modes of recovering it, but this 
is the uſual one. With reſpect to l-aſcholders, by 11 Geo. II. c. 19. 
ſcct. 16. it is enacted, That where any tenant at rack-rent ſhall be 
one year's rent in arrear, and ſhall deſert the demiſed premiles, leaving 
the ſame uncultivated or unoccupied, fo that no ſufficient diſtreſs can 
be had; two juſtices of the peace (after notice affixed on the premiſcs 
for fourteen days without effect) may give the laudlord poſſeſſion 
thereof, and thenceforth the leaſe ſhall be void. In writs of aflize for 
rent, or on a replevin, ſhould the tenant diſclaim or diſown his tenure, 
by which the lord would loſe his verdict ; the lord may immediately 
have a writ of right, grounded on this denial of tenure; and ſhall, on 


proof of the tenure, recover back the land itſelf fo holden, as a puniſh- | 


ment to the tenant for ſuch his falſe declaimer. 

Where a tenant in fee-fimple pays more ſervices to the lord than 
he has a right to claim, through ſome former inadvertent payments 
either of himſelf or his anceſtors; he may by a writ of ne injuſte 
vexes remedy this injury by aſcertaining the ſervices and reducing 
them to their original ſtandard : but a tenant in tail may remedy ſuch 
an injury, owing to over payments of his anceſtors, by a plea to an 
avowry in replevin. Where an under-tenant is diſtreined upon by 
the lord paramount for the rent due to him by the meſue or middle 
lord; ſuch tenant by a writ of meſne ſhall have judgment to be ac- 
quitted or indemniſied by the meſne lord; and it he does not make 
the ſatisfaftion enjoined, or does not appear originally to the tenant's 
writ, he ſhall loſe his claim upon the tenant, and the tenant ſhall 
hold immediately of the lord paramount himſelf, 

So to remedy the neglect of other ſervices, as to oblige the inhabi- 
tants of a certain ſpot to grind their corn at ſuch a mill; which was 
origiually erected for their benefit; if ſuch ſervices can be proved by 
ancient cuſtom, the damages may be recovered for non-obſervance of 
them, cn a writ de ſefta ad molendinum : but beſides theſe ſpecial re- 
medics for ſubtraction, an action on the caſe will he for them all, 
and entitle the injured party to a fatistaftion, 

VI. Diſturbance is the laſt we have to mention of real injuries, 


which is hindering or diſturbing the owners in the regular and legal 
enjoyment 
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enjoyment of certain incorporeal hereditaments. Of this injury there 
are five kinds: 1. Diſturbance of franchiſes; 2. Of common; 3. Of 
PT ; 4. Of tenure; and, 5. Difkrbance ot patronage. 

. Diſturbance of franchiſes is interrupting a man in the legal ex- 
Seitz of holding a court-leet, keeping a fair or market, of free-warren, 
taking toll, ſeiſing waifs, eſtrays, or in ſhort in doing any other 
thing he may have a privilege or franchiſe for. Prevailing on ſuitors + 
not to appear at the lord's court, or any way preventing them; ob- 
ſtructing the paſſage to a man's fair or market; hunting iu his free- 
warren ; refuſing to pay the accuſtomed toll, or the like, is conſidered + 
as a diſturbance of franchite ; for which the party grieved, by an action 
on the caſe, ſhall recover damages; but for non-payment of toll he 
may, if he undes, diſtrein. 

2. Diſturbance of common is interrupting or infringing upon a 
man's right of common; as by turning cattle on a common where 
we have no right; turning on improper or uncommonable cattle, 
where we have a right of common, as hogs or goats. But the lord, 
if it has been cuſtomary, may turn a ſtranger's cattle upon the com- 
mon, or cattle that are not commonable. He may alſo make bur- 
rows and turn in rabbits, provided they are not ſuffered to increaſe fo 
much as to deſtroy the common. In general, however, ſtranger's and 
uncommonable cattle, -if found on the land, may be diſtreined by the 
lord or the commoners : or if the injury be conſiderable, the com- 
moner may recover damages by an action on the caſe ; if inconſiderable, 
the lord only can bring an action, and that for the entry and 
treſpaſs. 

| Overſtocking a common is alfo a diſturbance ; or turning in more 
cattle than we have a right to do; but this holds good only with 
Iimitzd commons; but even where commonage is without ſtint, there 
muſt be ſtill left ſufficient for the lord's own beaſts. For overſtocking, 
the lord may either diſtrein all above the number allowed, or may 
bring an action of treſpaſs; or he or any commoner may bring a ſpe- 
cial action on the caſe. To aſcertain what number every commoner has 
a right to turn on, the common may be proportioned by a writ of ad- 
meaſurement ; and the rule is, that no commoner ſhall turn on more 
cattle, than his own land will, with the aſſiſtance of the common, ſup- 
port. If a commoner overſtock the common a ſecond time, he ſhall, 
upon * being given againſt him, for ſuch ſecond furcharge, not 
only 
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only pay damages to the plaintiff, but forfeit ſuch ſupernumerary cat- 
tle turned on to the King. 

Another injury falling under this head, is when the owner of the 
ſoil, or other perſon ſo encloſes or otherwiſe obſtructs the common, 
that the commoner is thereby ſhut out from enjoying the benefit: 
which may be done by erecting fences, driving off the cattle, plough- 
ing up the foil, or ſtocking it with rabbits in ſuch quantities as to 
deſtroy it. The uſual remedy in theſe cafes is by an action on the 
caſe for damages. But by the ſtatute of Merton, 20 Hen. III. c. 4 
the lord may encloſe and convert to the uſes of huſbandry any waſte 
grounds, woods, or paſtures, in which his tenants have common ap- 
pendant to their eſtates. (that is, where the common is limited, and 
not without ſtint) provided he leaves ſufficient common to his tenants, 
according to the proportion of their land. By Weſtm. 2. 13 Edw. I. 
c. 46. no action ſhall lie againſt a lord for erecting on the common 
any windmill, ſheep-houſe, or other neceflary buildings therein ſpe- 
cified ; and uporr this ſtatute it is held, that the lord may make any 
other neccflary improvements, though, by ſo doing, he even abridges 
the common, and makes it leſs ſufficient for commoners. And by 
29 Geo. II. c. 36. and 31 George II. c. 41. any lords of waſte and 
eommons, with the confent of the major part in number and value of 
the commoners, may mclofe ay. part thereof for the growth of tim- 
ber and underwood. 

3. Diſturbance of ways is ſimilar in nature to that of commons, it 
chiefly happening when any man's right to a way over another's 
grounds is by any means obſtructed, even by ploughing acroſs it. If 
it be a way annexed to his eſtate, and the obſtruction be made by the 
tenant of the land, it is a nuſance, and may be remedied accordingly; 


but if the right of way, thus obſtructed by the tenant, be annexed only 


to a man's perſon, and unconnected with any lands or tenements ; or 
if the obſtruction of a way belonging to a houſe or land is made by a 
{tranger, it is then, in either caſe, a diſturbance only, and 1s to be 
' remedied by an action on the cafe for damages. | 

4. Diſturbance of tenure is driving a tenant off an eſtate. For 
example: where a ſtranger, cither by menaces or threats, or by any 
other means, contrives to drive away a tenant at will of any lands or 


tenements, or even inveigles him to = the law. conſiders it as an 
injury 


* 
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injury to the landlord of an atrocious nature, and by ſpecial action on 
the cafe will give him damages againſt the offender accordingly. 

5. The laſt and molt confiderable ſpecies of diſturbance is that of 
petronsge, which is obſtructing a patron in his preſentation to a 
hving. 

Where a perſon, that hath no right, preſents a clerk to a 3 
and that clerk be inſtituted; this is called a Ulurpation, and is 
ſpecies of diſturbance : but if the real patron purſues his right 3 a 
poſſeflory action, within fix months after the avoidance or the living's 
becoming vacant, he ſhall recover his preſentation; if he neglects it in 
the fix months, he ſhall, for the peace of the church and for his own 
neglect, loſe the turn for that time, and without remedy. 

The pretended patron then, the clerk preſented, and the biſhop 1 in- 
ſtituting, may be diſturbers of patronage, and the law has given the 
injured patron (beſides the writ of right of advowſon, which is a final 
remedy) a poſſeſſory action for his relief, vis. a writ of uy impedit, 
in which the patron 1s always the plaintiff, 

On the vacancy of any living, the patron is JA as we have ſeen, 
to preſent within ſix calendar months, or it will lapſe to the biſhop : 
on this preſentation, if the clerk be qualified, the biſhop is bound to 
inſtitute him. Where there is any diſpute about the right of preſen- 
tation, each party enters a caveat with the biſhop to ſuſpend inſti— 
tution ; for in the ſpiritual courts (though temporal courts pay no re- 
gard to it) inſtitution after a caveat is void. If two preſentations be 
offered to the biſhop upon the ſame vacancy, the biſhop may ſuſpend 
the admiſſion of either clerk, ſuffering the living to lapſe : but if the 
patron or clerk on either fide requeſt him to award a jus patronatus, he 
is obliged to do it: this is a commiſſion from the biſhop to his 
chancellor, to ſummon a jury of fix clergymen and tix laymen to 
examine who is the real patron ; and if upon ſuch examination and 
certificate returned thereof, he inſtitutes the clerk of that patron they 
return as the true one, the biſhop is no longer a diſturber, let the event 
turn out as it will. 

The clerk refuſed by the biſhop may alſo have a remedy againſt 
him, by appeal to the court of his next immediate 1uperior, as from a 
biſhop to his metropolitan, from the archbithop to the delegates, and 
if this ſuperior court adjudges the refuſal to be inſufficient, it will 
grant inſtitution to the appellant. 


But 
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But conteſted preſentations ſeldom go ſo far; for, on the firſt re- 
fuſal or delay of the biſhop, the patron uſually brings a writ of guare 
impedit, which, if properly proceeded on, will give the injured party 
damages, and his right of preſentation, provided the writ b» brought 
within fix months of the avoidance, or the clerk be not inſtituted ; 
and to prevent ſuch admitiion and inſtitution, the writ of guare im— 
pedit ſhould be accompanied with a writ of ne admttas delivered to the 
biſhop : for ſhould the biſhop inſtitute after the receipt of ſuch a pro- 
hibitory writ, the plaintiff will have a ſpecial action for damages 
againſt the biſhop, and the clerk inſtituted will be ejected on a judg- 
ment obtained iu the guare impedit, even though the pretended patron's 
right may have been ſuppoſed to be found in a jus patronatus. But 
ſhould the biſhop have inſtituted the clerk before the receipt of the 
writ of ne admitias, which is a notice, the real patron is left to his guare 
impedit merely; which lies as well upon a recent uſurpation within fix 
months paſt, as upon a diſturbance without any uſurpation at all. 

If it be found that the right of preſentation is in the plaintiff, and 
that he commenced his action in due time, he will recover the pre- 
| ſentation, and move the perſon inſtituted, unleſs during the litiga- 
tion it lapſed to the ordinary, he not being party to the ſuit; (to pre- 
vent this, however, the biſhop ſhould be made a party to the ſuit, by 
naming him in the writ): in which caſe he loſes his preſentation in- 
deed for that turn, but thall recover from the pretended patron, as a 
ſatisfaction for his loſs, two years full value of the living; and if 
the patron be inſolvent, he ſhall be impriſoned for two years. But 
ſhould the living continue vacant till the end of the ſuit, he who is 
found to have the right of preſentation may preſent, and if the biſhop. 
refuſes to admit, the patron, in a writ of quare mpedit, may recover 
of the biſhop ample damages. 

In the preſentation to ſuch livings as belong to Roman Catholic 
patrons, and which are veſted in the univerſities of Oxford and Cam- 
bridge, a new method of proceeding is by 12. nn. ſt. 2. c. 14. ſect. 4. 
provided, v/z. that befides the writ of guare impedit, which the uni- 
verſities, as patrons, are entitled to bring, they, or their clerks, may 
be at liberty to file a bill in equity againſt any perſon preſenting to 
ſuch livings, or any other perſon whom they have cauſe to ſuſpect as diſ- 
turbers; in order to compel a diſcovery of any fecret truſts, for the 


benefits of papiſts, in evaſion of thoſe laws — this right of ad- 
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vowſon is veſted in thoſe learned bodies: and jalſo by 11 Geo, II. to 
compel a diſcovery, whether any grant or conveyance were made bona 
| fide to a proteſtant purchaſer, for the benefit of proteſtants, and for a 
full conſideration ; without which requiſites every ſuch grant and con- 
veyance of any advowton or avoidance is abſolutely null and void. In 
no inſtance but this, does the law allow the clerk to be plaintiff in re- 
covering a preſentation. 


C HA H W. 


OF REDRESS BETWEEN A SUBJECT AND THE CROWN. 


AVING conſidered the injuries that ariſe between ſubject and 
ſubject, we proceed next to thoſe between a ſubject and the crown. 

It is a fundamental principle of our conſtitution, that the King 

can do no wrong: by which is underſtood, that whatever may be 
wrong in the conduct of public affairs, it is not chargeable on the 
King perſonally, but on his miniſters; and they only are accountable 
for it. And as the royal prerogative extends not to any injury of the 
people, but 1s created for their benefit, any thing happening from 
miſinformation and inadvertency, to the injury of a ſubject, will be 
immediately redreſſed by an application to the King, through any of 
his judges. 

Perſonal injurics to a ſubject, from the great diſtance between the 
people and the throne, can very rarely happen; indeed the law ſup— 
poſes in decency that they never can happen, and therefore has 
provided no remedy : injuries, however, to a ſubject's right of pro- 
perty may occur, but this muſt be through the officers of the crown, 
in whom the law, in matters of right, entertains no reſpect or delicacy. 

The Common Law mcthods of obtaining poſſeſſion or reſtitution 
of property from the crown, are by petition or manifeſtation of right, 
both which may be proſccuted either in Chancery or the Exchequer ; 
and, by ſeveral ſtatutes, all inquiſitions of office are allowed to be tra- 
veried or denied wherever the right of the ſubject is concerned, except 
in a very few caſes. Theſe proceeedings are uſually had in the petty 
bag office in the court. of Chancery ; and it the right be determined 
againft the King, the crown is inſtantly out of poſſeſſion; ſo that 
there needs no transfer of the ſeiſin, or poſſeſſion from the King to the 


party 


Book III. On PRIVATE INJURIES. 235 
party aggrieved. But the methods of redrefling ſuch injuries as the 
crown may receive from a ſubject, are, 

I. By ſuch Common Law actions as are uſual and conſiſtent with 
the royal prerogative and dignity. From the legal ubiquity of the 
King, he cannot be diſpoſſeſſed of any property once veſted in him; 
of courſe he can maintain no action wich ſuppoſes a diſpoſſoſſion of 
the plaintiff; ſuch as an aſſize or <e&ment ; but he may bring a 
quare impedit, which always ſuppoſes the complainant poflefied of the 
advowſon. To enter into all the nice diſtinctions of the law reſpect- 
ing the crown would be tedious and unneceflary ; let it ſuffice to ſay, 
there are certain prerogative modes of proceſs peculiar to it. 

2, Such 1s the inqueſt of office ; which 1s an inquiry made by the 
King's officers, his theritt, coroner, or elcheator, or by commiſſioners. 
ſpecially appointed, concerning any matter that entitles the King to 
the poſſeſſion of property. Every jury that tries a man for treaſon or 
felony, every coroner's inqueſt and the like, is an inqueſt of office, 
and by virtue of this office found, the King 1s entitled to have his 
forfeiture. In caſe of attainder for high treaſon, by 33 Hen. VIII. 
c. 20. the King ſhall have the forfeiture inſtantly, without any inqui- 
ſition of office. And by the Bill of Rights at the Revolution, 1 W& M. 
ſt. 2. c. 2. it is declared, That all grants and promiſes of fines and for- 
feitures of particular perſons, before conviction (which is here the 
inqueſt of office) are illegal and void. This was the law of the land in 
the reign of Edward the Third. 

With reſpect to real property, if an office be found for the King, 
it puts him in immediate poſſeſſion without the trouble of a formal 
entry, and the King ſhall receive all the profits from the time his 
title took place. So if any land be taken into the King's poſſeſſion 
unjuſtifiably, on the King's quitting , poſſeſſion again, the owner ſhall 
have the intermediate profits reſtored ro him. 

In order to avoid the poſſeſſion of the crown, acquired by ſuch in- 
queſt of office, a man may not only have his petition of right, 
which diſcloſes new facts not found by the office, and his plea or 
manifeſtation of right, which relies on the facts as found : but he 
may in general traverſe or deny the matter of fact, and put it in a 
courſe of trial by the common law proceſs of the court of Chancery. 

3. Where the King hath indiſcreetly granted any thing by letters 


patent, which he ſhould not have done, or where the patentee hath. 
Gg 2 done 
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done any thing to forfeit the grant, the patent may be repealed in 
Chancery. 

4. The King can recover money or other chattels, or can obtain 
fatisfaCtion in damages for any perſonal wrong committed in the poſſeſ- 
ſions of the crown; as holding over after the determination of a leaſe ; 

cutting down timber and the like ; by an information filed in the 
Exchequer by the attorney-general, who then informs the court of 
the matter in queſtion, in which the party complained of is put to 
anſwer, and trial is had, as in ſuits between ſubje& and ſubject. Mo- 
ney due to the King, and forfeitures on penal ſtatatues are recovered 
this way. Mere matters of police and public convenience are uſually 
inforced by common informers, as the ſtatutes direct. 

5. In order to determine the right, where any man claims an 
office, franchiſe, or liberty, and to enquire by what authority he 

ſupports his claims, a writ of quo warrants is iflued for the King, in 
the nature of a writ of right. It lics allo in caſe of a long neglect of 
franchiſe or abuſe of it: commanding the defendant to thew by what 
warrant he exerciſes ſuch a franchiſe, having forfeited it perhaps by 
neglect or abuſe. This writ muſt be profecuted before the judges at 
Weſtminſter, and, if the party has no right to the franchiſe, will turn 
him out. 

6. When a perſon is entitled to an office or place in any corpora- 
tion, and refuſed admiſſion, or wrongfully removed when legally pol- 
ſeſſed; upon application, the prerogative writ of mandamus will be 
granted him to compel his admiſſion or reſtitution. It may alſo be 
iſſued to compel a city or borough town to proceed to the election of 

their chief magiſtrate, in caſe they omit it at their regular time. 

We have now gone through the whole circle of civil injuries, and 
the redreſs the laws have provided for each, and I may venture to 
afficm, that there is ſcarce a poſſible injury that can be offered, either 
to the perſon or property of another, for which the party injured may 

not find a remedial writ, conceived in ſuch terms as are properly 
adapted to his own particular grievance. 

Having then pointed out the nature of the ſeveral courts of juſtice, 
and ſhewn to which of theſe courts redreſs muſt be applied for, in every 
| particular caſe, and in what way; I ſhould now in the laſt place exa- 
mine the manner in which the ſeveral remedies are purſued and ap- 
plicd by action; I mcan the modern methods of practice in our courts 
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of judicature: but as this is not of uſe to a general reader, being tlie pro- 
feſſional ſtudy of a lawyer, we will not ſwell the work with the de- 
tail. The practice of the court of Common Pleas, and which in all 
material points is the ſame with the practice of the court of King's 
Bench, and the Common Law part of the Exchequer, may be found 
in Gilbert's Hiſtory and Practice of the court of Common Pleas, by 
thoſe who are deſirous of ſtudying it. I ſhall only obſerve, that 
when any one has received an injury, for which he ſeeks ſatisfaction, 
according to the redreſs the law has given him in his caſe, if he ſues 
in the court of Common Pleas, he is to make application to the King, 
through the court of Chancery, for that original writ, that is neceſ- 
lary to commence his ſuit, which is a kind of mandatory letter di- 
rected to the ſheriff, requiring him to command the aggreſſor either to 
do juſtice to the complainant, or appear 1h court, and anſwer the ac- 
cuſation againft him. On this foundation the judges of the court 
proceed. To try cauſes in courts baron or the county court, there 
is no need of this writ, the cauſe is there begun by a private memo- 
rial tendered to the judge in open court. Nor is a ſuit always begun 
in the King's Bench by this original writ, but by a peculiar pro- 
ceſs of its own, Means are next taken to compel the defendant to ap- 
pear, which in the court of King's Bench, if the plaintiff ſwears 
the debt is ten pounds, is by attachment or arreſt, which the 
ſheriff of the county where the party reſides, or his officers ex- 
ccute; and the defendant being taken, is kept in cuſtody, un- 
leſs he gives bail, that is, ſecurity, that he will appear at the 
proper time. If he does not appear, the bail are obliged to pay 
the debt, but may have a warrant to take the body of the detendant 
whenever and wherever they can find him. But where a defendant 
abſconds, the plaintiff may proceed to outlaw him, which 1s done by 
the ſheriff of the county ordering him to be proclaimed in five county 
courts ſucceſſively, calling upon him thus to appear; if he does not, 
he ſhall be outlawed by the coroners of the county, winch outlawry 
puts a man out of the protection of the law; ſo that he is incapable 
to bring any action for redreſs of injuries, and forfeits all his goods 
and chattels to the King: and if after outlawry the defendant appears 
publicly, he may be taken into cuſtody and committed till the out- 
lawry be reverſed ; which reverſal may be had by the defendant's ap- 


pearing perſonally in court or by his attorney ; but then he mult pay 
your | tull 
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full coſts, and put the plaintiff x in the ſame condition as if he had ap- 
peared at firſt. 

If the debt be under ten pounds, or the plaintiff does not {wear to the 
debt, or does hot with to hold the defendant to bail, he ſerves him, as 
it is called, with a copy of a writ; which is done by the ſheriff or his 
officer's delivering perſonally to the defendant a notice to appear in 
court by his attorney, at a certain time to defend the action. If after 
this notice he ſhould not appear, the plaintiff may enter an appear- 

ance for him and proceed, as if the defendant had done it himſelf, till 
judgment by default is obtained againſt him. But if the defendant 

appears by his attorney, and the plaintiff drops the cauſe, or delays it 
beyond the time allowed, he is non-ſuited, and ſhall pay coſts to the 
defendant ; but nn this, he may commence his ſuit at 
ſome other time. 

If the defendant wiſhes to delay the 6 of the ſuit, he may 
do it for ſome little time by dilatory pleas; or if he has ſpecial pleas 
to make, in bar of the plaintiff's demand, he may thus totally ſtop the 
ſuit. The ſtatutes of limitation is a ſufficient plea for this purpoſe ; 
for by moſt acts of parliament, there is a time limited, beyond which 
no plaintiff can lay his cauſe of action; deſigned to preſerve the peace 
of the kingdom, and to prevent thoſe innumerable perjuries which 
might enſue, if a man were allowed to bring an action for any injury 
committed at any diſtance of time. If therefore, in any ſuit, the in- 
jury or cauſe of action happened earlier than the period expreſsly 
limited by law, the defendant may plead the {tatutes of limitations in 

* 4 / 1 bar: as upon a proſecution for a promiſe to pay money to the plain- 
— tiff, the defendant may plead that he made no ſuch promiſe within 
e, ee ears, which is an effectual bar to the complaint. * 


* . Now the time limited by 32 Hen. VIII. c. 2. in a writ of right 


. | zs ſixty years; in aſſizes, writs of entry, or other poſleflory actions 
3 real, of the poſſeſſion of one's anceſtors, in lands, or either of our 
LCAA- . . . . . 
. or their poſſeſſion in rents, ſuits, and ſervices, fifty years; and 
| real actions for lands, grounded on one's own poſſeſſion, ſuch poſ- 


Zo ae, ſeſſon muſt have been within thirty years: but this limitation does 
ert extend to any ſuit for advowſons. 1 Mar. ſt. 2. c. 5, A poſſeſſion 


_ 
| ——— Kut; years now 1s a bar even againſt the King, 9 Geo. III. c. 16. 
„The time of limitation in an action of formedon pr is a tenant in. 
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tajl's writ of right, is, by 21 Jac. I. c. 16. twenty years, and of courſe 
twenty years is alſo the limitation in every action of ejectment; for 
no cjectment can be brought, unleſs where the leflor is entitled to enter 
on the lands; and, by 21 Jac. I. c. 16. no entry can be made by any 
man, unleſs within twenty years after his right takes place, In all 
actions of treſpaſs, detinue, trover, replevin, account, and caſe, 
(except on account between merchants) debt on fimple contract, or 
for arrears of rent, the time of limitation is fix years after the cauſe 
of action commenced : and actions of aſſault, menace, battery, may- 
hem, and impriſonment, muſt be brought within four yeats, and 
ations for words, within two years after the injury committed, And, 
by 31 Eliz. c. 5. all ſuits, indictments, and informations upon any 
penal ſtatutes, where any forfeiture is to the crown, ſhall be ſued 
within two years, and where the forfeitute is to a ſubject, within one 
year after the offence committed, unleſs where any other time is ſpe- 
cially limited by the ſtatute. And laſtly, no writ of error, /c:re 
facias, or other ſuit ſhall be brought to reverſe any judgment, fine, or 
recovery for error, unleſs it be proſecuted within twenty years. 10 
W. III. c. 14. But where is no interruption to the progreſs of the ſuit, 
the trial is ſoon brought on. 

1. An arreſt is the taking a perſon into cuſtody, by virtue of a 
writ of capias, directed to the ſheriff, who, upon this, grants a war- 
rant to his bailifts to ſerve it upon the party. Now an arreſt muſt be 
by corporal ſeizing or touching the party's body. After which the 
bailiff may juſtify breaking open the houſe in which he is to take 
him; otherwiſe he has no ſuch power, but muſt watch his opportu- 
nity to arreſt him; (though if the outward door be open to him, he 
may break open inward doors. 9. 319.) for a man's houſe is looked 
upon in the law as an aſylum, which in the Civil Law is carried ſo 
far, that no citation or ſummons, much lefs an arreſt, can be exe- 
cuted on a man, within his own walls. Pecrs of the realm, mem- 
bers of parliament, and corporations, are privileged from arreſts, and 
of courſe from outlawries : alſo clerks, attornies, and all other per- 
ſons attending the courts of juſtice are not liable to be arreſted ; 
but muſt be ſued by bill of privilege ; nor are clergymen, by 50 
Edw. III. c. 5. and 1 Ric. II. c. 16. performing divine ſervice, and 
not merely ſtaying in the church or church-yard with a defign to 
avoid it; nor members of Convocation actually attending thereon ; 
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8 Hen. VI. c. 1. nor ſuitors, witneſſes, and other perſons neceſſarily at- 
tending any court of record upon buſineſs, or even in coming or 
going. Nor can any arreſt be made in the King's prelence, nor 
within the verge of his palace, or in any place where the judges are 
actually fitting, nor on a Sunday, except for treaſon, felony, or 
breach of the peace: nor can any proceſs be ſerved on a Sunday, 29 
Car. II. c. 7. except citations or excommunications from the ſpiritual 
courts. Gib. 271. The King hath a ſpecial prerogative, though he 
ſeldom exerts it, that of privileging a perſon from all perſonal, and 
many real ſuits, for one year at a time, but no longer. And by the 
Common Law the King might protect his creditor from arreſts and 
ſuits till the King's debt were paid; but by 25 Edw. III. it. 5. c. 19. 

notwithſtanding ſuch protections, another creditor may proceed to 
judgment againſt him, with a ſtay of execution, till the King's debt 
be paid, unleſs ſuch creditor will undertake for the King's debt, and. 
then he ſhall have execution for both. 


R 


OF TRIAL, JUDGMENT, EXECUTION, AND THEIR 
INCIDENTS. 


I. PT RIAL by jury ſeems to have been coeval with the firſt civil 
government of this nation, and has ever been eſteemed in all 
countries as a privilege of the higheſt and moſt beneficial nature. A 
thorough knowledge of it, therefore, cannot but be acceptable to every 
gentleman in the kingdom; and in explaining it, we will follow the 

order and courſe of its proceedings in the court of Common Pleas. 
The ſheriff's warrant or writ to ſummon the jury is returned with 
the names of the jurors in a little pane of parchment annexed, called 
a Panel, on the laſt return of one term, and a freſh. writ is iflued to 
the ſheriff to compel them to attend on the firſt day of the next, on 
pain of their lands and goods being by him diſtreined ; unleſs the 
Judges ſhall hold aſſizes in the county before, then to attend on the 
day when the ſaid judges open their commiſſions on their circuits, 
which day is ſpecified and punCtually obſerved. If the ſheriff be a 
party in the ſuit to be tried, or any way related or connected with 
either 
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either of the parties, ſo as not to be ſuppoſo :d quite impartial, he is 


not truſted to return the j Jury, but the writ iſſues to the coroner for” 


that purpoſe; if any exception lies to the coroners, the writ is di- 

reted to two clerks of the court, or two pertons of the county named 

by the court, and ſworn ; and thele two, called Electors, ſhall indit- 

ferently name the jury, and their return is final, no challenge being 
allowed to their array. 

We ſee here that the perſon appointing the jury, is a man of ſome 
fortune and conſequence; and, of courſe, ſuppoſed to be above com- 
mitting wilful errors, and he is alſo bound by oath faithfully to per- 
form his duty, and that he may not be ſuppoſed to ſummon an 1nter- 
efted jury; if he has any intereſt or connection in the cauſe, he is 
not ſuffered to name them. After the jury 1s named, it is alſo ſome 
weeks before they are ſummoned, in which time the parties may en- 
quire into their characters, connexions, &c. ſo that they may be 
challenged or excepted to upon juſt cauſe, and they are called upon to 
attend in their own neighbourhood, to avoid unneceſſary expences to 
them and to the witneſſes; and that the perſons trying the cauſe may 
not be ſuppoſed to be intereſted, and to prevent factions and parties, 
a judge of a ſuperior court is appointed for that purpoſe, who is a 
ſtranger in that part of the country; for to remove all ſuſpicion of 
partiality, it is wiſely provided by ſtatute, that no judge of aſſize ſhall 
hold pleas in any county where he was born or inhabits. 

When the day of trial is fixed, the plaintiff's attorney muſt bring 
down the record to the aſſizes, and enter it with the proper officer, 
in order to its being called on in courſe; which if not done, the plain- 
tiff ſhall be eſteemed nonſuited, and judgment ſhall be given for the 
defendant. Where the plaintiff means to try the cauſe, if the de- 
tendant lives within forty miles of London, he is obliged to give him 
eight days notice of trial, and if he lives at greater diſtance, then 
fourteen days notice, in order to prevent ſurprize : and if tne plain- 
tiff then changes his mind, and does not countermand the notice fix 
days before the trial, he ſhall be liable to pay the defendant's coſts, 
for not proceeding. Either of the parties, however, upon good cauſe 
ſhewn to the court above, as upon the abſence or ſickneſs of a mate- 
rial witneſs, may obtain leave upon motion to defer the trial till the 


next aſſizes. 
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But when the cauſe is called on in court, the record is given to the 
judge, for him to peruſe and obſerve the pleadings, and what the par- 
ties are to prove, while the jury is called and ſworn, Juries are either 
ſpecial or common. If the cauſe is of too delicate a nature for a jury 
of common frecholders to try, the ſheriff, upon a motion in court, 
and a rule granted thereon, is to attend the proper officer with his 
freeholder's book, and the officer is to take indifferently forty-eight 
of the principal frecholders, in the preſence of the attornies on both 
ſides, who are each of them to ſtrike off twelve, and the remaining 
twenty-four are returned. This is called a ſpecial jury. And, by 
3 Geo. II. c. 25. either party is entitled, upon motion, to have a ſpecial 
jury ſtruck upon the trial of any iſſue, as well at the aſſizes as at bar; 
he paying the extraordinary expence, unleſs the judge will certify 
that the cauſe required ſuch ſpecial jury. A common jury 1s appointed 
agreeable to 3 Geo. III. c. 25. which directs that the ſheriff or officer 
ſhall not return a ſeparate panel for every ſeparate cauſe as formerly, 
but one and the ſame panel, for every cauſe to be tried at the ſame 
aſſizes, containing not leſs than forty-eight, nor more than ſeventy- 
two Jurors : and that their names, being written on tickets, ſhall be 
put into a box or glaſs; and when each cauſe is called, twelve of 
theſe perſons, whoſe names are firſt drawn, ſhall be ſworn upon the 
jury, unleſs abſent, challenged, or excuſed ; or unleſs a previous view 
of the meſſuages, lands, or place in queſtion ſhall have been thought 
neceſſary; in which cafe fix or more of the jurors returned, to be 
agreed on by the parties, or named by a judge, or other proper officer 
of the court, ſhall be appointed by ſpecial writ to have the matter in 
queſtion ſhewn to them by two perſons named 1n the writ, and then 
ſuch of the jury as have had the view, ſhall be worn on the inqueſt 
previous to any other jurors. 

As the jurors appear when called, they are fworn, unleſs chal- 
lenged by either party. In ſome cafes the array may be challenged ; 
that is, the whole jury objected to; as for example, where there ſhall 
appear ſome partiality in the ſheriff or officer who arrayed the panel, 
or if the panel be arrayed at the nomination or under the direction of 
either party, or if one of the parties to the ſuit be an alien, and a jury 
conſiſting of half foreigners be not returned agreeable to the order of 
the court ſo given, purſuant to 8 Hen. VI. c. 29. which exacts that 


when either party is an alien born, the jury ſhall be one half denizeus 
” and 


Book III. ON PRIVATE INJURIES. 243 


and the other aliens (if ſo many be forth coming in the place) for the 
more impartial trial, A privilege which ſtrangers are allowed in no 
other country in the world. But where both parties are aliens, the 
jury ſhall all be denizens. But in all caſes, challenges or exceptions 
may be made to particular jurors: as, it a lord of parliament be impa- 
nelled, either party may challenge him, or he may challenge him- 
ſelf; if a juryman be an alien born, or a bondſman; or it he have 
not a ſufficient eſtate, namely, ten pounds a year in England freehold 
or copyhold, and fix pounds in Wales; or a leaſehold for five hundred 
vears, or for any term determinable on life or lives of the clear year- 
ly value of twenty pounds, over and above the rents reſerved ; or 
in Middleſex, if he is not a leaſeholder of fifty pounds a year clear; 
or in London, or Weſtminſter, is not worth one hundred pounds. 
But when a jury conſiſts of half aliens and half denizens, no want of 
lands ſhall be cauſe of challenge to the alien, he being incapable of 
holding any. A juror may alto be challenged for ſuſpicion of parti- 
ality, as that he is of kin to the party within the ninth degree; that 
he has been arbitrator on either tide ; that he is intereſted in the cauſe ; 
that an action is depending between him and the party; that he has 
been bribed ; that he has formerly been a juror in the ſame cauſe; that 
he is the party's maſter, ſervant, counſellor, or attorney, or belongs 
with him to the ſame corporation or ſociety; that he is acquainted 
with the party or the like; ihe validity of which is left to the deter- 
mination of two zr:or5s, indifferent perſons, who are appointed by the 
court for that purpoſe. Particular crimes alſo will render a juror 
challengeable ; as where he has been convicted of treaſon, felony, per- 
jury, or conſpiracy, or hath received judgment of the pillory, or to 


be branded, whipt, or ſtigmatized; or if he be outlawed or excom- 


municated, or hath been attainted of falte verdict, proemmunire, or for- 
gery. | 
Certain men are exempted from the office of jurors, vis. ſick and 
decrepid perſons, perſons not relident in the county, men above ſe- 
venty years old, and under twenty-one ; phyſicians and other medical 
perſons, counſel, attornies, officers of the courts, and the like, aud 
clergymen, unleſs poſſeſſed of lay lands and tenements, and not in 
the ſervice of the King, or ſome biſhop. It is denied, however, by 
ſome, that clergymen can be ever impanelled. Lamb. 396. Diſſenting 


teachers, qualified under the toleration act are alſo exempted; IW. III. 
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c. 18. ſ. 11. and quakers. 7 and 8 W. III. c. 34. ſ. 6. But the 
jurors ought to come and claim their privileges, for the ſheriff cannot 


return it. Tr. p. pais. 87. 
If, by means of theſe oe, there are not a ſufficient number 


left, either party may requeſt a tales, or a ſupply of fuch men as are 
/ ſummoned upon the firſt panel, in order to make up the deficiency : but 

at the aſſizes or mf prius, the judge is empowered, at the prayer of 
either party, to ele& perſons preſent in court to join the other jurors, 
which perſons however are liable to the ſame challenges. When a 
ſufficient number 1s impanelled, they are ſeparately ſworn to try 
the iſſue between the parties, and to give a true verdict according to 
the evidence. 

Need we here obſerve how ſcrupplouſly-n nice ns pills Juſt 
is the law of England, in framing this tribunal for the teſt and inveſ- 
tigation of truth ? 

The jury are now ready to enter into the merits of the cauſe, 
which is opened to them by the counſel for the plaintiff, ſtating the 
caſe minutely, every thing that hath been done in the cauſe, which 
is now to be tried, and what evidence they have in their favour : 
this evidence is then examined, and when gone through, the counſel 
for the defendant opens the adverſe cafe, and ſupports it alſo by 
evidence; and then the party which began is heard by way of 
reply. | | 
To enter into the great variety of nice diſtinctions with reſpect to 
what evidence is allowed to be given in particular cafes, would be fo- 
reign to the deſign of this volume, which is not to form a Jawyer, 
but to give a general reader a tolerable infight into the laws and con- 
ſtitution of his country. I ſhall only mention a few general maxims, 
with ſome remarks on the manner of giving evidence. 

Evidence on trial is of two kinds, written, and parol, that is, ver- 
bal. Written evidence are records; ancient deeds of thirty years 
| ſtanding ; modern deeds muſt be proved, and other writings. Ancient 
deeds prove themſelves, but modern deeds and other writings muſt 
be proved by witnefles or parc] evidence. In order to prove a leaſe 
for years, no evidence will be admitted, but the deed itſelf, if in be- 
ung; but if that be proved to be deſtroyed, an atteſted copy may be 

roduced, or verbal evidence given of its contents. No hear-fay evi- 


dent is admitted (except in proof of 7 cuſtoms or matters of 
CONINLO!L 
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common tradition, or ia ſome caſes, where perſons deceaſed have de- 
clared things in their life-time) ; of courſe no diſcourſe with another 
will be reccived, but the perſon himſelf muſt attend. Books of ac- 
counts or ſhop-books are not admitted, though a ſervant who made 
the entry may refer to them to refreſh his memory ; but if ſuch ſer- 
vant be dead, and his hand-writing be proved, the book may be pro- 
duced in evidence. A man's own books of account accompanied with 
his oath, are, by 7 Jac. I. c. 12. admitted as evidence; yet con- 
fined to ſuch trauſactions as have happened within one year before the 
action brought, unleſs between merchant and merchant in the uſual in- 
tercourſe of trade. In ſhort, there is one general rule obſerved in all 
trials, which is, that the beſt evidence the nature of the caſe will 
admit of ſhall always be required, if poſſible to be had, if not poſſi- 
ble, then the next beſt evidence that can be had. 

Thus depoſitions of witneſſes may be read, when the witneſs is 
dead, but not when the witneſs is living, except he be ſought and 
cannot be found; or was ſubpœnaed and fell ſick. Theory of Evid. 30. 
And it is an unconteſted rule in all caſes, that it is a good exception 


inſt a witneſs, that he is either to be a gainer or a loſer by the 


event of the cauſe, immediately or conſequently. 2 Haw. 433. But - . 
from neceſſity in many criminal caſes, intereſted witneſſes are allowed.“ 


SS” ns 


10 Mod. 193. | — #4 Ate= | 
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Witneſſes are compelled to attend by a writ of /ubpwna, ſerved upon; 


them, which commands them, laying aſide all excuſes, to appear at th £77 


by want of ſuch evidence. But no witneſs, unleſs his reaſonable ex- 


pears, can he be compelled to give evidence, till ſuch charges are 


D 
trial ou pain of forteiting one hundred pounds to the King, ten pounds /  _ 
to the party aggrieved, and damages equivalent to the lots ſuſtained _ - 


ences be tendered him, is bound to appear at all, nor when he ap- 2. 
: - 4 ..... 


is ſummoned to give evidence within the ſame. AlLwitneſſes ha Ce 


have the ute of their reaton are competent and allowed to be exa- 


mined, except ſuch as are informers, and not qualified for jurors, og <7 


are intereſted in the event of the cauſe. And no countel, attorney, 
or other perſon intruſted with the ſecrets of the cauſe by the party 
himſelf, ſhall be compelled or perhaps allowed to give evidence of 
matters ſo intruſted to his ſecrecy : but he may be examined as to mat- 


2 


| 


actually paid him; except he refides within the bills of mortality, and << 
/ IJ 


| 
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ters of fact, execution of deeds or the like, which might come to his 
knowledge without being ſo intruſted. 

One witneſs (if credible) is ſufficient evidence of a ſingle fact, where 
no more are to be had; but no one can be witneſs in his own cauſe : and 
as a witneſs is ſworn to declare the h truth; he is not to conceal any 
thing. he knows, though he ſhould not be examined as to that point : 
and all this evidence is to be given openly in court before all parties, 
each party having liberty to object to its competency, and to be allowed 
by a judge or not in court. And if the judge, either in his directions 
or deciſions, miſtates the law, either through ignorance, inadvertency, 
or deſign; the counſel on either fide may require him publicly to ſeal 


a bill of exceptions ; ſtating the point wherein he is ſuppoſed to err, 
Which, if he refuſes, the party may have a compulſory writ againſt 


him to oblige him, if the fact alledged be duly ſtated : and if he re- 
turns, that the fact is untruly ſtated, when it is otherwiſe; an action 
will he againſt him for making a falſe return. This bill of excep- 
tions is in the nature of an appeal, examinable in the next immediate 
ſuperior court, upon a writ of error, after judgment given in the court 
below. But the uſual way now is, for any miſdirection of the judge, 
to grant a new trial, Where a juror knows any thing of the matter 
in queſtion, he may be ſworn as a witneſs, and give his evidence in 
public court. 

The evidence being gone through on both ſides, the judge, in open 
court, ſums up the whole to the jury, repreſenting the facts as they 
appeared to him, ſtating the evidence given, with his own remarks 
upon the ſubject, and giving them his opinion where any matter of 
law ariſes. The jury then, unleſs the caſe be very clear, withdraw 


from the court to conſider of their verdict; and, to prevent cauſeleſs 


delay, are not ſuffered to have either meat, drink, fire, or candle, 
unleſs by permiſſion of the judge, till they are unanimouſly agreed. 
It they eat or drink at all, or have any eatables about them, without 
conſent of the court, and before verdict, they are fined ; and ſhould 
they do ſo at the charge of the perſon in whole favour they give a 


verdict, it will tet the verdict aſide. Nay, if they ſpeak with either 


plaintiff or defendant, or any of their agents, after they have left the 
court; or if they receive any freth evidence in private ; or if, to 
prevent diſputes, they caſt lots for whom they ſhall find, the verdict 
will be ſet aſide. And it is held, that if the jurors do not agree in 

their 
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their verdict before the judges leave the town, they muſt follow them 
round the circuit in a cart. 

When the verdict is agreed upon, the jury return to the court, and 
the crier is ordered to call the plaintiff, who muſt be preſent himſelf, 
or by his attorney or counſel, to hear the verdict given: and if the 
plaintiff do-s not appear, no verdict can be given, and he is faid to | 
be nonſuited. It is uſual, therefore, for a plaintiff, when he or | | | 
his council perceives that he has not been able to ſupport his claim 
or iſſue, to withdraw in order to be nonſuited. The crier, however, 
calls the plaintiff, and if neither he, nor any one for him, appears, j 
the jurors are diſcharged, the aCtion 1s at an end, and the defendant 
recovers his coſts. This 1s done to enable the plaintiff, at any time, 
to bring a freſh action for the ſame cauſe, which he could not do, if a 
verdict had been given againſt him, and judgment had paſſed in con- 
ſequence. But ſhould the plaintiff appear, the foreman of the jury 
delivers the verdict. | 

The verdict muſt ever be public, and in the court, or it is not a 
valid one; though if the judge adjourns the court to his own lodgings, 
and there receives it, it is {till a public verdict. In giving the ver- qv 
dict the jury afſeſs alſo the damages ſuſtained by the plaintiff, for : 
which the action was brought. Should there ariſe, in the courſe of the # — | 
trial, any difficult matter of law, though the jury may, if they think . 2 | 
proper, take upon themſelves to judge of this matter'; yet they gene- K., 
rally in ſuch caſes, to avoid the danger of having their verdict Pars” | 
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tainted, find what is called a ſpecral verdict, and herein they ſtate th . 5 
naked facts as they find them to be proved, and pray the advice of the . e 


court thercon, concluding conditionally, that if, upon the whole mats . 7 
ter, the court ſhall be of opinion, that the plaintiff had cauſe 5 SF” . 
action, they then find for the plaintiff, if otherwiſe, for the . — 
ant. This is entered at length on the record, and is afterwards ar- . 
gued and determined in Weſtminſter Hall. Or, the jury will find e 2. f 
verdict generally for the plaintiff ſubject to the opinion of the court, ... 1 
on a ſpecial cale ſtated by the counſel on both ſides, with regard to BYE Se —— 
matter of law, which is alſo called a ſpecial verdict. . 

The verdict being thus given in, it is recorded, and the jury e E » | 
diſcharged, FLAY p” ef 

II. Next follows the judgment of the court upon what has paſſed; << 2 


. 


which, for certain cauſes, may either be ſuſpended or arreſted. For 2 
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as it cannot be entered till the term next after tlie trial, aid that upon 
notice to the other party, if any defect of juſtice happened at the trial, 
by ſurprize, inadvertency, or miſconduct; the party aggrieved may 
have relief in the court above, by ſuſpending the judgment, and ob- 
raining a new trial; or if it appears that the complaint was cither not 
actionable in itſelf, or not made with ſufficient accuracy, the party 
_ ſuperſede it, by arreſting or ſtaying the judgment. 

. Caſes for a new trial, are want of notice of trial; any flagrant 
lr of the party prevailing, towards the jury, which may 
have influenced them; where the judge certifies that the verdict is 
without or contrary to evidence, or that the damages given are too 
exorbitant; or where the judge has miſdirected the jury. But on a 
ſecond trial, if a new jury give a ſimilar verdict, a third trial is ſel- 
dom awarded. Was every verdict final in the firſt inſtance, it would 
in a great meaſure deſtroy the valuable method of trial by jury: for 
cauſes of great importance come often to be tried, where the nature 
of the diſpute is attended with nice ſubtilties of law. Either party 
may be ſurprized by a piece of evidence, which had he been apprized 
of before, he might have explained or anſwered ; or, he may be puzzled 
by a legal doubt, which a little recollection might have ſolved. In 
the hurry of a trial the ableſt judge may miſtake the law, and miſ- 
direct the jury: and as the jury are to give their opinion inſtantly, the 
moſt intelligent and beſt intentioned men may bring in a verdict, 
which, upon cool deliberation, they might with to reverſe. For all' 
theſe reaſons a new trial before a freſh jury may be occationally proper, 

and the law has wuely provided that in ſuch particular caſes, it ſhall 
be allowed: but before ſuch new trial is granted, counſel are heard 
on both ſides to impeach or eſtabliſh the verdict, and the court give 
their reaſons at large, why a freſh examination ought or ought not to 
be allowed. But a motion for ſuch new trial muſt be made within 
the firſt four days of the next ſuccee ding term, within which term it 
is uſually heard and decided. 

2. Arreſts of judgment may be obtained for any informality in the 
procecdings, as where the declaration varies from the original writ ; 
where the verdict materially differs from the pleadings and iſſue there- 
on, as if, in an action for words, it is ſet forth in the declaration, 
that the defendant ſaid, The plaintiff 7s a bankrupt,” and the ver- 
dict finds ſpecially that he faid, + The plaintiff ww/l/ be a bankrupt ;” 


or 
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or if the caſe laid in the declaration is not ſufficient in law to found 
an action upon, or the like. But if judgment is not arreſted within 
the firſt four days of the next term after trial, it is then entered on 
the record, | 

Where a defendant, in an action brought againſt him, puts in no 
plea to ſtop the progreſs of the ſuit, or acknowledges the plaintiff's 
demand to. be juſt ; or when the defendant's attorney declares he has 
no inſtructions to ſay any thing in defence of his client; the plaintiff 
will obtain judgment by default, without the intervention of a jury: 
and if any of theſe happen in actions where the ſpecific thing ſued for 
is recovered, as in actions of debt for a ſum certain, the judgment is 
complete and final (as it always is, where judgment is given for the 
defendant). And therefore it is cuſtomary in borrowing of money, 


in order to ſtrengthen the lender's ſecurity, for the borrower to exe- 


cute a warrant of attorney to ſome attorney named by the lender, em- 
powering him to confeſs a judgment by any of the ways Juſt now 
mentioned, in an action of debt brought by the lender againſt the bor- 
rower for the ſpecific ſum due: which judgment, when confeſſed, is 
abſolutely binding and final; provided the ſame be abſtracted and en- 
tered in a book according to the directions of the 4 & 5 of W. & M. 
c. 20. But where damages are to be recovered, a jury muſt be called 
in to aſſeſs them before a judge, unleſs the defendant, to ſave expences, 
will confeſs the whole damages laid or ſet forth in the plaintiff's decla- 
ration or ſtate of his caſe. 


Coſts naturally follow judgments, which are taxed and moderated 


by the prothonotary or proper officer of the court. But the King, and 


the Queen conſort participates of the fame privilege. Executors and 
adminiſtrators, ſuing in right of the deceaſed, are alſo exempted from 
coſts, if verdicts are given againſt them: and paupers, when plain- 
tiffs, ſwearing themſelves not worth five pounds. Theſe are, by 
11 Hen. VII. c. 12. to have original writs and ſubpœnas grazzs, and 
counſel and attorney aſſigned them without fee; and are excuſed from 
paying coſts when plaintiffs, by 23 Hen. VIII. c. 1 5. but ſhall ſuffer 
other puniſhment at the diſcretion of the judges. The antient cuſtom 
was to give them their election, to pay coſts or be whipped: but this 
is now diſuſed: and it is agreed, that a pauper may recover coſts, 
though he pays none; for the counſel and clerks are bound to give 
I 1 | their 
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any perſon ſuing to his uſe, ſhall neither pay nor receive coſts; and 
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their labour to , but not to his antagoniſts. To prevent trifling 
actions for words, aſſaults. battery, or treſpaſs, it is enacted by ſeveral 
ſtatutes, that where the jury ſhall give lets damages than forty ſhil- 
lings, the plaintiff ſhall be allowed no more coſts than damages, un— 
lets the judge before whom the cauſe was tried ſhall certify that an 
actual battery (and not an aſſault only) was proved, or that in treſpaſs 
the frechold or title of the land came chiefly in queſtion. Alſo by 
4&5 W. & NM. c. 23. and 8 & W. III. c. II. it the treſpaſs were 
committed in hunting or ſporting, by an inferior tradeſman, or if it 
appear to be wilfully and maliciouſly committed, the plaintiff ſhall 
have full coſts, though his damages, as aftefted by the jury, amount to 
leſs than forty ſhillings. 

Judgment being entered, execution immediately follows, unleſs the 
party condemned procceds to reverſe it, by a writ in the nature of 
appeal, 

Proceedings in nature of appeals are of three kinds; 1. A writ of 
attaint; 2. The writ of deceit; and, 3. A writ of error. 

1. A writ of attaint lies to enquire whether a verdict given by a 
jury of twelve men be falſe ; if ſo, that the judgment therein may be 
reverſed ; and this, by the Common Law, muſt be brought in the 
life-time of him in whoſe favour the verdict was given, and of two 
of the jurors who gave it. The jury that are to try this falſe verdict 
muſt be twenty-four, and are called the Grand Jury: and he who 
brings the attaint, can bring no other evidence than was originally 
brought before the former jury: but thoſe, againſt whom it is brought, 
are allowed to produce new matter; as the petit jury might have 
formed their verdict of their own knowledge which never appeared in 
court. If the grand jury found the verdict a falſe one, the judgment 
by the Common Law was, that the jurors ſhould become for ever in- 
famous ; ſhould forfeit their goods and the profits of their lands; 
fhould themſelves be impriſoned, and their wives and children thrown 
out of doors; ſhould have their houſes raſed, their trees extirpated, 
and their meadows ploughed ; and that the plaintiff ſhould be reſtored . 
to all that he had loſt on account of the unjuſt verdict : but, by: 3 Eliz. 
c. 25. enforcing former ſtatutes, an attaint is allowed to be brought 
after the death of the party, and more moderate punithment is in- 
flicted, v/z. perpetual infamy, and if the cauſe of action were above 
forty pounds value, a forteiture of twenty pounds a picce by the 


jurors; 
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Jurors; or if under forty pounds, then five pounds a-piece, to be divided 
between the King and the party injured. So that a man may now 
bring an attaint, either upon the Statutes or at Common Law, as he 
pleaſes, and in both of them may reverſe the judgment: but the 
practice of granting new trials has ſuperſeded the uſe of both theſe 
attaints, 

2. An action on the caſe, in tlie nature of a writ of deceit, may be 
brought in the court of Common Pleas, to reverſe a judgment there 
had by fraud or colluſion in a real action: of this, however, enough 
has been obſerved before, page 223. 

3. But the principal redreſs on theſe occaſions, is by a writ of error 
to ſome ſuperior court of appeal. He that brings the writ muſt ge- 
nerally find ſubſtantial bail as a ſecurity to proſecute, and for fecuring 
payment of coſts and damages in a caſe of non-ſucceſs. To what 
courts appeals will lie, has been already ſhewn in treating of the ſeveral 
courts of juſtice; all that is neceſſary to obſerve here 1s, that each court 
of appeal may, on hearing the matter, reverſe or affirm the judg- 
ment of the inferior courts, but none are final except the Houle of 
Peers. | 

III. If judgment be not ſuſpended or arreſted by any of the me- 
thods before-mentioned, the laſt ſtep 1s carrying that judgment into 
execution, Now execution is performed in different ways, according 
to the natures of the action and judgment. 

If poſteſſion of land be awarded to the plaintiff by judgment, a 
writ iflues to the ſheriff commanding him to give the plaintiff actual 
poſſeſſion ; in the execution of which, he may, with the poſſe camitatus 
or power of the county, juſtify breaking open doors, if neceſſary; 
but if poſſeſſion be quietly yielded up, the delivery of a twig or a turf 
in the name of poſſeſſion, is ſufficient execution. On the recovery of 
a preſentation to a benefice the execution is by a writ directed to the 
biſhop or archbiſhop, requiring him to admit and inſtitute the plai 1- 
tiff's clerk. | 

In other judgments, where ſomething is to be done by the defend- 
ant, a ſpecial writ of execution iſſues to the ſheriff to ſee it done. In 
cates of nuſance or indictment, the ſherift is to ſee them removed at 
the charge of the defendant.” On a replevin, the diſtreſs is to be 
returned, but if the diſtreſs be not forthcoming, the party muſt either 
ſubmit to a fine, pay damages, or be impriſoned. In detinue after 

I's 3 Judgment, 
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judgment, the defendant ſhall be compelled to deliver the goods, or 
pay the value, by repeated diſtreſſes of his chattels. 

Executions, in actions where money only is recovered, as a debt or 
damages, are againſt the body, lands, and goods of the defendant. 

1. The debtor may be impriſoned till ſatisfaction be made for debt, 
coſts, and damages, unleſs ſuch debtor be a privileged perſon, an exe- 
cutor or adminiſtrator, or ſuch other perſon as could not originally 
be held to bail: if an action be brought againſt the huſband and wife, 
in execution, both of them ſhall be taken into cuttedy ; but if brought 
only againſt the wife, when fingle, and ſhe marrics during the ſuit, 
ſhe only ſhall be taken. But if judgment be recovered againſt a huf- 
band and wife, for the contract of the wife or her perſonal miſbe- 
haviour during coverture, the huſband only ſhall be impriſoncd. 

When a man's perſdn is once taken in execution, he cannot re- 
gain his liberty till he makes ſatisfaction ; and no other proceſs can 
be ſued out againſt his lands or goods ; only, if the defendant dies 
while in confinement, the plaintiff may, after lis death, fae out a 
new execution againſt his lands, goods, or chattels. When a man is 
impriſoned on this account, if the keeper ſuffers him to go at large, 
(though for a time only, Dall. c. 159.) he can never retake him 
(though the plaintiff may) and the ſheriff is bound to pay the debt: but 
if he eſcapes without the keeper's knowledge, provided the ſheriff can 
retake him before any action be brought againſt the ſheriff, he ſhall not 
be obliged to pay the debt. A reſcue of a pritoner in execution will not 
exempt the ſheriff, But, by 32 Geo. II. c. 28. if a detendant, charged 
in execution for any debt leſs than one hundred pounds, will Rides 
all his effects to his creditors (except his apparel, bedding, and tools 
of his trade, not amounting 11 the whole to the value of ten pounds) 
and will make oath of his punctual compliance with the ſtatutes, the 
priſoner may be diſcharged, unleſs the creditor inſiſts on detaining 
him; in which caſe he ſhall allow him two ſhillings and four pence 
per week, to be paid on the firſt day of each week, and on failure of 
regular payment the priſoner ſhall be diſcharged. Yet the creditor 
may, at any future time, have execution againſt the lands and goods 
of the defendant, though never more againſt his perſon. And on the 
other hand, the creditors may, as in caſe of bankruptcy, compel (un- 
der pain of tranſportation for ſeven years) ſuch debtor charged in exe- 


cution for any debt under an hundred pounds to make a diſcovery and 
{urrender 
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ſurrender of all his effects for their benefit; whereupon he is alſo en- 
titled to the diſcharge of his perſon. 

If the defendant cannot be found, the plaintiff may ſue out a pro- 
ceſs againſt the bail, if any were given; and in caſe ſatisfaction is not 
made, and the defendant does not ſurrender on the day of the return, 
the plaintiff may have * againſt the bail, and execution againſt 
them. 

2. Execution may alſo be had againſt the defendant's goods and 
chattels, and herein privileged perſons are no more exempt, than 
others, nor executors or adminiſtrators, with regard to the goods of the 
deceaſed. The ſheriff may not break open any outer doors to execute 
his writ on either the goods or the perſon of the defendant ; but muſt 
enter peaceably ; and may then break open any inner door belonging 
to the defendant, in order to ſcize the goods and chattels. Theſe he 
may ſell (even an eſtate for years, which is a real chattel) till he has 
raiſed enough to ſatisfy the judgment and coſts ; firſt paying the land- 
lord of the premiſes on which the goods are found, the arrears of rent 
then due, not exceeding one year's rent in the whole. If part of the 
debt only be recovered this way, the plaintiff may take the defendant's 
body for the remainder. 

: Execution will lie alſo againſt a man's goods and the profits of 
his lands; whereby the ſheriff may ſeize all his goods, and receive the 
rents and profits of his lands till ſatis faction be made to the plaintiff. 
Where execution is to go againſt an cccletiaſtic, who has no lay-fee, but 
is beneficed, a writ is ſent to the biſhop of the dioceſe, who thereupon 
ſequeſters the profits of his living, and directs the churchwardens to 
collect the ſame, and pay them to the plaintiff till the full ſum be 
raiſed, In ſhort, by Common Law, a man's body and goods, may by 
certain writs be taken in execution, upon any judgment, ſo may his 
land and goods, but not his body and land. But upon ſome proſe- 
cutions given by ſtatute, as in the caſe of recognizances or debts ac- 
knowledged on itatutes merchant or ſtatutes ſtaple ; upon forteiture 
of theſe, the body, lands, and goods may all be taken in execution 
at once to compel the payment. For a debt due to the King, exe- 
cution on judgment may be fued out againſt body, goods, and land, 
and the King's debt thall, in ſuing out execution, be paid in prefe- 
rence to that of any other creditor who hath not obtained judgment, 


before the King's ſuit commenced. The King's judgment allo affects 
all 
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all lands, which the King's debtor hath at or after the time of contract- 
ing his debt, or which any of his officers mentioned in 13 Eliz. c. 4. 
hath at or after the time of entering on his office: ſo that if ſuch officer 
of the crown, bona fide, ſells his land for its value, that land, even in 
the poſſeſſion of the purchaſor, ſhall be liable to the King's debt; 
though the debt due to the King was contracted by the vendor many 
years after the ſale of his lands: whereas between ſubje& and ſubject, 
a judgment by 29 Car. II. c. 3. ſhall not bind land in the hands of 
a bona fide purchaſor, but only from the time of actually figning the 
ſame ; nor goods in the hands of a ſtranger or purchaſor, but only 
from the actual delivery of the writ to the ſheriff, But all writs of 
execution muſt be ſued out within a year and a day after the judg- 
ment is entered, or the court will conclude that the judgment is ſa— 
tisfied and extinct. Yet however the judgment may be revived, or 
the plaintiff may ſtil] bring an action of debt founded on this dormant 
judgment. 

There is alſo a trial by battle, which the defendant in a writ of right 
may at this day demand ; and which will be hereatter deſcribed. 


e H A P. VI. 


OF PROCEEDINGS IN THE COURTS OF EQUITY. 


PAVING gone through that redreſs of wrongs afforded by the 

Common Law courts, we have now to conſider the proceedings 
in equity: of which I thall endeavour to give the reader ſome general 
idea, without entering into all the mma of practice. I have had 
occaſion to ſpeak of the court of Chancery already, p. 199. ſect. vii. 
but not ſo fully as I mean now to do. The tame juriſdiction is ex— 
erciſed, and the fame ſyſtem of redreſs purſued in the equity court of 
Exchequer; with a diſtinction however in ſome cafes, peculiar to 
each, and in which the other courts interfere. 

The only diſtinction between the courts of Equity and the courts 
of Common Law, are in the mode of proof, the mode of trial, and 
the mode of relief. A court of equity obliges the partics to anſwer 
upon oath ; and will admit of evidence by depoſition taken in writing; 
{ that the attendance of witneſſes in court is excuſed, and with re- 

ſpect 
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ſpect to relief, it is more ſpecific, than is given in the courts of Com- 
mon Law. In executing agreements, a court of equity will compel 
them to be carried into ſtrict execution, where it is not improper 
or impoſſible, inſt-ad of giving damages for their non- performance. 
In waſte and other ſimilar injuries, equity will order them to be pre- 
vented by injunction ; it will ſtop proceedings of law; it will ſet 
aſide fraudulent deeds, Cecree re-conveyances, and direct an abſolute 
conveyance merely to ſtand as a ſecurity. In ſuch matters only lies 
the diſtinction between courts of Equity and courts of Common Law. 
In all other reſpects they are the ſame ; it being a maxim that equity 
follows the law, and by no means reſts in the breaſt of the Chan- 
cellor. 

The commencement of a ſuit in Chancery, 1s by bill to the Chan- 
cellor in the form of a petition, praying that he will compel the de- 
fendant to anſwer upon oath, to all the matter charged in the bill; 
and if it be to ſtop proceedings at law, to prevent walte and the like, 
it prays that he will iſſue an injunction, commanding the defendant 
to ccaſe. 

This bill or petition muſt firſt be examined and ſigned by counſel, 
as it mult contain nothing ſcandalous or impertinent; it it does, the 
defendant may refuſe to anſwer it, till the objectionable matter is ex- 


punged ; which is done by referring it to a maſter in Chancery; (of 


whom there are twelve in number, including the Maſter of the Rolls) 
if he report it ſcandalous or impertinent, ſuch matter mult be ſtruck 
out, and the defendant ſhall have his coſts. 

When the bill 1s filed in the Six Clerks Office, where an injunction 
is prayed for, upon a proper caſe ſupported by affidavits, it is generally 
granted, and to continue till the defendant has put in his anſwer; 
which is to be done upon oath : but, if a peer or peereſs anſwers, it 
is only upon their honour; and when the anſwer comes in, whe- 
ther the injunction ſhall continue or not till the hearing of the cauſe, 
is determined by the court upon argument of counſel drawn from 
conſidering the antwer and affidavit together. 

But in common bills, as ſoon as they are filed, a writ of ſubpæna is 


taken out, commanding the defendant to appear and anſwer the bill 


within a limited time, on pain of one hundred pounds. If this is not 
done, an attachment iftues to the ſheriff to take him into cuſtody, 
and bring him into court. It he is not to be found, the ſheriff is 


directed 
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directed to cauſe public proclamation to be made throughout the coun- 
ty, ſummoning him to appear. If he does not appear after this, a 
commiſſion of tired is awarded againſt him, for diſobedience to 
the King, who is ſuppoſed to fit in this court; and four commit- 
tioners are therein named, any of whom are ordered to take him up 
any where in Great Britain: if he does not appear after this, the 
court ſends a ſerjcant at arms in fearch for him, and if not found, a 
ſequeſtration iſſues to ſeize all his perſonal eſtate, and the profits of 
his real, and detain them, ſubject to the order of the court; this done, 
the plaintiff” s bill is ſuppoſed to be admitted by the defendant, and a 
decree 15 made accordingly. 

Should the defendant be taken, he is committed to priſon, till he 
obeys the orders of the court, for which he 1s attached, and pays the 


: plaintiff ſuch coſts as he has thus incurred. 


As a body corporate cannot be attached, the proceſs is to diſtrein 


their goods and chattels, rents and profits, till they obey. If a peer 


be the defendant, the Lord Chancellor ſends a letter to him to requeſt 
his attendance, together with a copy of the bill: and if he neglects 
to appear, he may then be ſerved with a ſabpana, which is followed, 
if on further contempt, with a ſequeſtration againſt his lands and 
goods. Theſe fame proceſs iſſues againſt a member of parliament, ex- 
cept that the Lord Chancellor ſends him no letter. 

If the defendant abſconds, and cannot be ſerved with a /ubpena, by 
5 Geo. II. c. 25. a day ſhall be appointed him to appear to the bill, 
which is to be inſerted in the Gazette, read in the pariſh church where 
the defendant laſt lived, and fixed up at the Royal Exchange; and if 


the defendant doth not appear upon that day, the bill ſhall be taken 


pro confeſſo, that is, as allowed by the defendant. 
But ſhould the defendant appear, if he cannot ſet aſide the bill, by 
any plea in bar, he muſt. anſwer it on oath, if the plaintiff requires 


it; but this is not always done: but ſhould any queſtions be atked 


in the bill that ſceks diſcovery of any thing which may occaſion a for- 
feiture of any kind, or may convict a man of any crime, the detendant 
may demur to the bill, and refuſe to anſwer. If the defendant lives 
within twenty miles of London he muſt be ſworn before a maſter in 
Chancery, if at greater diſtance, a commiſſion will be granted to com- 
miſſioue:s to take his anſwer on oath in the country. In this anſwer 
tlie defendant can pray only to be diſmiſſed the court: if he has any 

thing 
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thing to pray againſt the plaintilt, he muſt do it by a bill of his own, 
called a croſs bill. 

If the plaintiff finds in the defendant's anſwer ſufficient matter to 
' proceed on, he may go on to a hearing by proving his facts, which is 
done by the examination of witneſſes, and taking down their depoſitions 
in writing. Witnefles alſo in the country and abroad, may be exa- 
mined upon oath by commiſſioners there appointed; and it hath been 
held that the depoſition of a heathen who believes in the Supreme 
Being, taken in the moſt ſolemn manner according to the cuſtoms 
of his own country, may be read in evidence. And witnefles are com- 
pellable to appear and ſubmit to ſuch examination. 

It witneſſes are old or in a bad ſtate of health, it is very uſual to 
file a bill, to preſerve the teſtimony of ſuch witneſſes, though no ſuit 
1s depending ; for perſons may wait the death of ſuch people to begin 
their ſuit. This generally happens in the caſe of wills, and is called 
proving a will in Chancery. | 

When all the witneſſes are examined, copies of their depoſitions 

may be had by all parties, and the cauſe when ready for hearing, 
may be brought on either before the Chancellor or the Maſter of the 
Rolls: and it is declared by 3 Geo. III. c. 30. That all orders and 
decrees made by the Maſter of the Rolls, except ſuch as by the courſe 
of the court were appropriated to the great ſeal alone, ſhall be valid; 
ſubje& nevertheleſs to be diſcharged or altered by the Lord Chancellor, 
and ſo as they ſhall not be inrolled, till the ſame are ſigned by his 
lordſhip. Either party may be ſubpeend'd to hear judgment on the day 
fixed for the hearing, when, if the plaintiff does not attend, his bill 
is diſmiffed or thrown out with coſts; or if the defendant does not 
attend, a decree will be made againſt him, which will be final, un- 
leſs he pays the plaintiff's coſts of attendance, and ſhews good cauſe 
ſor his non-attendance, A plaiutitt's bill may alſo be diſmiſled, on a 
nonſuit at law, if he ſuffers three terms to elapſe without making 
{ome progreſs in the cauſe, 

Where there are crols cauſes by croſs bills, they are generally 
contrived to be heard at the fame time. Hearings are thus conducted. 
The plaintiff's bill is firſt read and ſpoken to by his countel, and the 
depolitions in favour of it, or any part of the defendant's anſwer, as 
the plaintiff may call for, are read by the clerks. This done, the 
counſel for the plaintiff make their obſervations and arguments; then 
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the defendant's counſel do the fame for him ; except that they may 
not read any part of his anſwer ; and the counſel for the plaintiff are 
heard in reply. No depoſitions of witneſſes for either plaintiff or de- 
fendant are read, that are any way intereſted in the decree. When 
the court has heard all parties, it pronounces the decree. 

Coſts do not here follow the decree, as they do judgments in Com- 
mon Law, of courſe; but are given diſcretionally, as tle circum— 


ſtances of the caſe appear more or leſs favourable to the vanquiſhed 


party. 
If in the courſe of the hearing, any queſtion of law ariſes upon the 


cauſe, it is ſubmitted by reference to the deciſion of the judges of the 


/ 


courts of King's Bench or Common Pleas, before whom it is folemnly 
argued by countel on both fides. 

All accounts and 1ntricacies are referred on the firſt hearing (for 
there is generally more than one) to a maſter in Chancery to examine; 
which examination frequently laſts for years, and ſuch maſter reports 
to the court the facts as they appear to hun. Hence it 1s that Chan- 
cery ſuits are often of ſo long duration. 

When a final decree is made, it is enforced, if neceflary, by a 
commitment of the perſon, or a ſequeſtration of the party's eſtate ; but 


if by this decree either party thinks himſelf aggrieved, and it is not 


inrolled, he may by petition to the Chancellor, ſigned by two coun- 
ſel, have a re-hcaring, when even new evidence may be read; but 
after the decrce is once ſigned and inrolled, no re-hearing can be had, 
except by bill of review or appeal to-the Houle of Lords. 

A bill of review may be had on a manifeſt error in judgment's ap- 
pearing on the face of the decree, or, with leave of the court, where 
new evidence comes out, that could not poſſibly be had at the time 
the decree was made; but not otherwiſe. | 

An appeal to the Houſe of Lords is by petition ; but no new ev1- 


dence is there admitted. Orr hearing the former evidence, they either 


affirm or reverſe the decree, This is the dernier reſort. 


A VIEW 


A VIEW or THE LAW. 


39 0 IV. 


ON PUBLIC INJURIES. 


„ 
OF CRIMES AND CRIMINALS IN GENERAL. 


N treating of crimes and miſdemeſnors, we will conſider their na- 

ture, with the ways of preventing and puniſhing them ; who are 
exempted from puniſhment in criminal cafes ; the ſeveral degrees of 
ouilt in criminals ; the different ſpecies of crimes, with their puniſh- 
ments; and the method of inflicting theſe puniſhments : and the firſt 
three we will treat of in this chapter. 

Such a knowledge of the criminal law as we are now going to lay 
before the reader, that 1s, the nature, extent, and degrees of every crime, 
with the penalties annexed, 15 of the greateſt importance to every in- 
dividual ; for ſuch is the 1nſtability of human things; ſo prevalent 
are the vices of ſome and ſo ungovernable the paſſions of others; that 
no ſituation in life, no intregrity of heart, or circumſpection of con- 
duct, ſhould place a man above conſidering what is forbidden by the 
laws of his country, and to what deplorable circumitances a wilful 
diſobedience may expole him. 

I. A crime then, or miſdemeſnor, is the commiſſion or omiſſion 
of an act, in oppoſition to a public law, either forbidding or enjoin- 
ing it. In common ule of the words, crimes denote great offences; 
miſdemeſnors, faults, and omiſſions. 

Puniſhments are evils inflicted by human laws for difobedience in 
ſuch regulations, as are ordained for the good of the community ; not 


by way of expiation for the crime committed, but as a precaution - 
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againſt future offences of the ſame kind, either by correcting or amend- 
ing the offender, for which all private corporal puniſhments, fines, 
impriſonment, and baniſhment are inflicted; or by deterring others 
by the dread of his example; for which all ignominious public 
puniſhments were eſtabliſhed ; or by taking from the criminal the 
power of doing future miſchief : which is done by depriving him of 
life, or condemning him to perpetual confivement, ſlavery, or 
exile. | 

II. For the commiſſion of acts for which ſome perſons would be 


_ puniſhed, there are others exempted, Dix. 1. Thoſe who commit them 


involuntarily; or without any vitious or malicious deſign ; ; for example, 
idiots, lunatics, and infants. 2. Thoſe who commit them by acci- 
dent; and, 3. Thoſe who commit them through neceſſity or compul- 
ton. We will enter more minutely into each. 

1. Infants, under the age of diſcretion, muſt be ignorant of any 
crime they commit, of courſe cannot be deſerving of puniſhment, But 
what is this age of diſcretion * The law of England does in ſome 
caſes privilege a minor under the age of twenty-one, as to common 
miſdemeſnors; ſo as to eſcape fine, impriſonment, and the like; and 
particularly in cafes of omiſſion, not repairing bridges, highways, 
Sc. not having his fortune at command, he is ſuppoſed incapable of 
doing as he would; but in riots, battery, and breaches of the peace, 
a minor, above the age of fourteen, is as liable to ſuffer as a Peron or 
twenty- one. 

With reſpect to capital crimes, the capacity uf doing ill is not fo 
much meaſured by a boy's age, as by his underſtanding ; one of ele- 
ven years of age has often as much cunning as one of fourteen ; aud in 
theſe Hoes the maxim is, that cunning ſhall compenſate for want of 


, YEArs. * Under ſeven years of age, an infant cannot be guilty of fe- 


lony; but at eight he may: and if it ſhall appear to a jury that an 


ent under fourteen is capable of diſcerning good from evil, he may 


be convicted and ſuffer death. A girl of thirteen has been burnt for 
killing her miſtreſs; and one boy of ten and another of nine who had 
killed their companions, were adjudged to die, and the one of ten 
was hanged; becauſe it appeared on their trials, that the one Eid, him- 
ſelf, and the other the body he had killed; which declared a conſci— 
ouſneſs of guilt, and a diſcretion to ſee right from wrong, Nay in 
the laſt century, a boy of eight years old was hanged at Abingdon, 

3 tor 
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tor firing two barns; it appearing on his trial that he had malice, re- 
venge, and cunning. 

Lunatics and idiots are excuſcd from the guilt of crimes, as not 
knowing what they are about. If a man in ſound mind commits a 
capital ctfence, and before arraignment loſes his ſenſes, he ſhall not be 
arraigned ; becauſe not able to plead in his own behalf; nay, if he 
becomes mad after he 1s found guilty, and condemned, execution ſhall 
be ſtayed ; as, was he not inſane, he might alledge ſomething in ſtay 
of exccution: beſides the execution of a madman would be no ex- 
ample to others. If there be any doubt whether the criminal be in- 
ſane or not, it thall be tried by a jury; but a lunatic with lucid in- 
tervals ſhall anſwer for what he does in thoſe intervals, as if he had no 
deficiency. And if a perſon who wants diſcretion, commit a treſpaſs 
againſt the perſon or poſſeſſion of another, he ſhall be compelled in a. 
civil action to give ſatisfaction for it. Though lunatics and 1diots 


are not puniſhable by any criminal proſecution, he who incites a mad- 


man to commit murder or other crime, is a principal offender, and as 
much puniſhable as if he had done it himſelf. 1 Haw. 2. An idiot 
cannot bring an appeal: 1 Haw. 162. neither can he be an ap- 


prover. 3 Inft..129.. 
Drunkenneſs has been looked upon as temporary. madneſs ; but 4g 


this will be ao excuſe for criminal conduct the law conſidering it 2 


rather as an aggravation of the offence than otherwiſe. 


2. Thoſe who commit unlawful acts by accident are always . 


quitted of any guilt. Where it affects the life, we ſhall ſpeak of it 
hercafter; but in other matters, where any accidental miſchief hap- 
pens to be the conſequence of a /azwful act, the party is excuſed ; but 
if he be doing an unlawful act, and ſhould chance to kill a man or 


the like, in ſo doing, his want of foreſight ſhall not exempt him from: 


puniſhment. 


q 


Ignorance or miſtake falls alſo under this head: that is, when a X 


man intending to do a lawful act, commits one that is unlawful. 3 
this ariſe from ignorance or Wi 0 fact, he ſtands excuſed; but . 


not ſo, if from error in point of law. If a man deſigning to kill a 


houſebreaker, in his own houſe, by miſtake kills one of his own fa . 
mily, he is not criminal; but if he thinks he has a right to kill au 


outlaw, and does it, it is murder: for the laws of one's country "_ 
one is bound, and preſumed, to Know. 
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Such as commit unlawful acts through neceſſity or compulſion 
are alſo excuſed : as when a legiſlature eſtabliſhes iniquity by law, 
and commands the ſubject to do an act contrary to religion and mo- 
rality; however it might be condemned by divines, by municipal 
law, he would ſtand ouiltleſs. The ſheriff who burnt the biſhops 1n 
the reign of Queen Mary, was not hable to punithment from Eliza- 
beth ; being juſtified by that power that laboured to reſtore ſuperſtition 
under the auſpices of its mercileſs ſiſter, perſecution, 

So in private relations: for ſome crimes that a woman commits 
under the conſtraint of her huſband, ſhe ſhall ſtand excuſed. But 
neither a ſon nor a ſervant can plead the command or compulſion of a 
parent or maſter, If a woman commit theft, burglary, or other 
civil offences by the command of her huſband, or even in his com- 
pany, which the law ſuppoſes a command, ſhe will not be deemed 
acting of her own will, and of courſe will eſcape puniſhment. But 
no plea of a huſband's command ſhall excuſe a woman guilty of treaſon 
or murder. And a wife may be indicted and ſet in the pillory with 
her huſband for keeping a brothel, being an offence generally con- 
ducted by the intrigues of the female ſex : and in all caſes where a 
wife acts ſingly, without the company or coercion of her huſband, 
ſhe is as much reſponſiblè for her actions as if the was a ſingle woman. 

In time of war and rebellion, a man 1s juſtified in doing many trea- 
ſonable acts by compulſion of the enemy and rebels; which in time 
of peace would admit of no excuſe. But this will hold good only in 
human laws. According to divine law no compulſion ſhould make 
a mar do an immoral a& : and therefore, though a man could not 
eſcape even d-ath but by Killing an innocent man ; this fear, in the 
eye of heaven, would not acquit him of murder; fs he ought rather 
to forfeit his own life than take away that of an innocent perſon. In 
ſuch a cafe he might kill the affailant, and herein would he be juſti- 
fied. This argument will have more weight in crimes of leſs degree 
than that of taking away the life of another; but if it is at all Juitt- 
fiable to do an unwarrantable act through fear, that fear at leaſt ſhould 


be juſt and well grounded. 


So again, there are inſtances where, in the commiſſion of acts, a 


man's will is rather paſſive than active; as where, in the choice of 
two cvils fet before him, and compelled to adopt one, he chooſes the 
leaſt pernicious. For example; where a mau is obliged to wound or 


kill 
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kill another, when reſiſtance is made to the execution of his office: 
as in taking up a capital offender; or diſperſing a riot. His office and 
the good of ſociety here will juſtify the act, and bear him harmleſs. 


III. Next, for the ſeveral degrees of guilt in criminals. In the com- 


miſſion then of a crime, a man may be either principal or acceſſory. 

1. As principal, Whether committing the fact, or the being pre- 
ſent and aſſiſting when it is done. Being preſent does not always 
imply being in the fight or hearing of, but a man is deemed to be 
preſent, if, while another is committing a robbery, he keeps watch 
at a proper diſtance. So, in the caſe of murder by poiſoning. If a 
man prepares and Jays the poiſon ; or perſuades another to drink it, 
who is ignorant of its poiſonous quality; or gives it to him for that 
purpoſe, he is as much a principal in the murder, as if he had ad mi- 
niſtcred the potion, and was preſent when it was drank. So, laying 
a trap for another; letting out a wild beaſt with an intent to do mit- 
chief; exciting a madman to commit murder, of which death 1s the 
conſequence : in all theſe caſes the party offending is a principal. 

2. An acceſſory is one who is either before or after the crime com- 
mitted ſome way concerned in it, though he ſhould neither be the 
chief actor, nor be preſent when it was done. Let us ſee then what 
offences admit of acccflorics before the fact and after it, and how they 
are to be treated. 

In high treaſon all are deemed principals, on account of. the enor- 
mity of the crime : but in petit treaſon, murder, and felonies of all 
forts there may be acceflories, except in thoſe offences that are ſud- 
denly committed, as manſlaughter and the like, which of courſe can 
have no acceſſories before the fact. In crimes under the degree of fe- 
lony, the law deems all that are concerned therein principals. An ac- 
cefiory, however, cannot be guilty of a higher crime than his prin- 
cipal. For example: if a ſervant inſtigates a ſtranger to kill his 
maſter, the ſervant, though an acceflory, is equally with the ſtranger 
guilty of murder: but if the ſervant be preſent when he is Killed, he 
will be a principal; of courſe guilty of petit treaſon, and the ſtranger 
will be guilty of murder. 

An acceflory before the fact, is one who, though abſent at the 
commiſſion of a crime, doth procure, counſel, or command another 
to commit it. If A adviſes B to kill or rob another, and B does it 


in the abſence of A, Bis principal in the murder or robbery, and A is 
accctlory.. 
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acceſſory. If A, the reputed father, adviſes B, the mother of a baſt- 


ard child, unborn, to ſtrangle it when born, and 5B does it, Ais ac- 
ceſſory to this murder. He who any ways commands or adviſes an— 
other to commit an unlawful act, is acceſſory to all the conſequences 
of that act; but not to any act diſtin from the act he adviſed him 
to commit. For inſtance, if A adviſes B to beat C, and B beats him 
ſo that he dies, B is guilty of murder, and A as acceflory : but if 
A commands B to burn C's houſe, and B, in ſo doing, robs it; A, 
though acceſſory to the burning, is not acceffory to the robbery. But 
if the felony committed be of the ſame nature, only varying in cir— 
cumſtances; as if A commands B to poiſon C, and B ſtabs him or 
ſhoots him, A is ſtill acceflory, the nature of the thing commanded 
being the death of C, though the manner or circumſtances of its exe- 
cution varied. | | 

If a man counſels or commands another to kill a perſon, and before 
the crime be committed, repents and countermands it, and yet he 
kills him ; ſuch perſon countermanding ſhall not be adjudged an ac- 
ceſſory. Dalt. c. 161. | 

In all caſes where an act of parliament enacts an offence to be fe- 
lony, though it mention nothing of acceſſories before or after, yet vir-⸗ 
tually and conſequentially, thoſe that counſel or command the offence, 
are acceſſories before, and thoſe that knowingly receive the offender 
are acceſſories after: but, where the ſtatutes expreſly mention only 
procurers, counſellors, or abettors; that 1s, acceſſories before, acceſ- 


ſories after are not included. 1 H. H. 614. 


Statutes excluding the principals from the benefit of clergy, do 
not thereby cxclude the acceſſories before or after; neither doth a 
ſtatute excluding acceltorics, thereby exclude the principals. 2 Haw. 
342. 
An acceflory after the fact, 15 when a perſon knowing a felony to 
have been committed, receives, relieves, and ſhelters the felon. Any 
aſſiſtance given to prevent the felon's being apprehended, tried, or 
puniſhed, makes the aſſiſter an acceſſory; as furniſhing a means to 
eſcape, giving him victuals or money to ſupport him; finding him a 
place of ſhelter; protecting or reſcuing him, or conveying inſtru— 
ments to enable him to break out of priſon. But relieving him in priſon 
with cloathz and other neceffaries is no offence. Buyers or Receivers of 


ſtolen goods, knowing them to be ſtolen, are alſo acceſſories, and may 
| be 
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be tranſported for fourteen years; and buying goods at an undervalue 
is a preſumptive evidence, that they were known to be ſtolen. 1 H. 
II. 619. Receiving of linen ſtolen from bleaching grounds is a capi- 
tal offence. 

If one commit a felony, and come to a perſon's houſe before he be 
arreſted, and ſuch perſon ſuffer him to eſcape without arreſt, knowing 
him to have committed a felony, this doth not make him acceſſory; 
but if he take money of the felon to ſuffer him to eſcape, this makes 
him acceſſory: and fo it is, if he ſhuts the fore door of his houſe, 
whereby the purſuers are deceived, and the felon hath opportunity to 
. eſcape, this makes him an acceſſory; it not being the omiſſion to ap- 
prehend him, but his aſſiſting to the eſcape that conſtitutes the crime, 
1515. 

But the felony muſt be complete at the time of the aſſiſtance given, 
or the aſſiſtant is not an acceſſory. If A wounds B mortally, and 
after the wound given, but before B dies, C receives and ſhelters A; 
C is not acceſſory; for till B dies, no felony is committed: but 
where a felony is complete, ſo ſtrict is the law to do effectual juſtice; 
that if a parent receives and aſſiſts his child, or a child his parent, or 
even if the huſband relieves his wife, who have either of them com- 
mitted felony, the receivers become acceſſories ter the fact. But a 
married woman concealing her huſband does not become an acceſſory 
by ſo doing, ſhe being bound not to diſcover her lord. 

If a wife alone, the huſband being ignorant of it, receives a felon, 
the wife is acceflory and not the huſband ; but if the huſband and 
wife both receive him knowingly, it ſhall be adjudged only the act 
of the huſband, and the wife ſhall be acquitted. 1 H. H. 621. 

Acceſſories after the fact are allowed the benefit of clergy (which 
the reader will find explained hereafter) in all caſes, except in horſe- 
ſtealing and ſtealing linen from bleaching grounds, which 1s denied 
to principals and acceſſories before the fact in many caſes, as, among 
others, in petit treaſon, murder, robbery, and wiltul burning. It 
is doubted whether, if a man be acquitted as principal, he can be 
afterwards indicted as an acceſſory before the fact; theſe offences being 
ſo nearly allied in guilt ; but it is clearly held that one acquitted as 
principal, may be d as an acceflory after the fact, this being a 


ſpecics of guilt ſo very different. 
L. I | CHAP 
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CHAP. II. 


OF THE DIFFERENT SPECIES OF CRIMES. 


1 N every well- ordered ſociety, crimes are eſtimated in proportion to 

the miſchief they do ; of courſe private vices, or the breach of 
mere abſolute duties, are not the objects of municipal law, any fur- 
ther than as they tend, by their bad example, to corrupt the morals of 
the public, and become thus a ſpecies of public crimes. Drunken- 
nels, for inſtance, if committed privately, is beyond the reach of 
human laws, but if committed publicly, its bad example makes it 
liable to temporal cenſures: and yet drunkenneſs is in itſelf a vice 
in foro conſcientiæ, as thoroughly criminal, whether it be committed in 
private or 1n public. 

On the other hand, there are ſome miſdemeſuors puniſhable by the 
laws of the land, that are not in themſclves criminal; but are made 
unlawful for the benefit of the public, ſuch as poaching, exportation 
of wool, and the like. Theſe are no otherwiſe criminal than by dit- 
obeying the ſupreme power: however, we mult trcat of them all here 
as crimes, and deriving their guilt from the law of man. 

In ranging the ſeveral offences, then, puniſhable by the laws of this 
country, I will begin with thoſe more immediately levelled at God 
and religion: I will then proceed to ſuch as violate the law of na- 
tions; next, to thoſe that ſtrike at the King and his government ; then 
to ſuch as infringe the rights of the public; and, laſtly, to thoſe which 
injure individuals. 5 

I. Firſt then for thoſe crimes or miſdemeſnors more immediately 
levelled at God and religion, and of theſe there are eleven ; vs. 1. Apo- 
ſtaly; 2. Hereſy; 3. Reviling of ordinances; 4. Nonconformity; 
5. Blaſphemy; 6. Swearing; 7. Religious impoſitions; 8. Simony; 
9. Sabbath- breaking; 10. Drunkenneſs; and, 11. Lewdneſs. The 
firſt four are more immediately levelled at the eſtabliſhed religion, the 
reſt at God and morality. 

1. Firſt, then for apoſtaſy, which is a total renunciation of Chri- 
ſtiamity, by embracing either a falſe religion or no religion at all. Ab- 
ſtracted from its own intrinſic truth, the preſervation of Chriſtianity, 
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as a national religion, is of the utmoſt conſequence to a civil ſtate. 

Revealed religiou_ is the grand foundation of all judicial oaths; of EE 

courſe, all moral evidence muſt be injured by apoſtaſy, and overthrown” . 
by inſidelity; hence all affronts to Chriſtianity are highly deſerving 2 
of cenſure. To this end it is enacted, by g & 10 W. III. c. 32. That .. | 
if any perſon educated 1n, or having made profeſſion of, the Chriſtian — 

religion, ſhall by writing, printing, teaching, or adviſed ſpeaking, F< —— 
deny the Chriſtian religion to be true, or the holy ſcriptures to be 2 


of divine authority, he ſhall upon the firſt offence be rendered inca- 
pable to hold any office or place of truſt; and for the ſecond, be ren- Fe. £. =4 
dered incapable of bringing any action, being guardian, executor, le. 2 pb 
gatee, or purchaſor of lands, and ſhall ſuffer three years impriſonmem = FEE cog 
without bail; but to give room for repentance, if, within four month - 
after the firſt conviction, the delinquent will in open court publicly FL 
renounce his error, he ſhall be diſcharged for that once from all bis 
diſabilities. 
226. A ſecond offence of this kind is hereſy : which conſiſts of a des 
nial of ſome of the eſſential doctrines of Chriſtianity, and which 2 
liable to the cenſures of the eccleſiaſtical courts; but the legiſlature "= ðͤ =. 


hath fo far interpoſed, with reſpect to one ſpecies of hereſy, as to declare 
by g &10 W. III. c. 32. That if any perſon educated in the Crit = 


religion, or profeſſing the ſame, ſhall by writing, printing, teaching . _ 
or adviſed ſpeaking, deny any one of the perſons in the holy Trinity 

to be God, or maintain that there are more Gods than one, he malt 

undergo the ſame penalties and incapacities, as was before . 


for the crime againſt apoſtaſy: but the information muſt be given to a pry” ZE 


Juſtice of the peace within four days after the words ſpoken, and the 
proſecution of ſuch oftence muſt be within three months after ſuch 3 Sex 


formation. | | C- 


PE 


3. Reviling the ordinances of the church 1s a third oftence againſt = . / 


religion. By 1 Edw. VI. c. 1. and 1 Eliz. c. 1. & 2. whoever re- 
viles the ſacrament of the Lord's ſupper, ſhall be punithed by fine and AZ 
impriſonment ; and if any miniſter ſhall ſpeak any thing in derogation N 


of the Book of Common Prayer, he ſhall, if not beneficed, be impri— 
ſoned one year for the firſt offence, and for life for the ſecond : and f - 


he be beneficed, he ſhall for the firſt offence be impriſoned ſix months, 2 


and forfeit a ycar's value of his benefice; for the ſecond offence he 


ſhall be deprived, and ſuffer _ "OY impriſonment, and for the . 
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third, ſhall in like manner be deprived, and ſuffer impriſonment for 
life. And if any perfon in plays, ſongs, or other open words ſpeak 
any thing in derogation, depraving, or deſpiſing of the ſaid book, or 
ſhall openly prevent the reading of it, or cauſe any other ſervice to be 
uſed in its ſtead, he ſhall forfeit for the firſt offence a hundred marks; 
for the ſecond, four hundred ; and for the third ſhall forfeit all his 
goods and chattels, and ſuffer impriſonment for life. 

Alto feditious words, in derogation of the eſtabliſhed religion, are 
indictable, as tending to a breach of the peace. 1 Haw. 17. By IW. 
& M. eff. 1. c. 18. ſ. 7. No perſon ſhall have any benefit of the tole- 
ration act, who ſhall deny, in his preaching or writing, the doctrine of 
the bleſſed Trinity, as it is ſet forth in the thirty- nine articles: and 
by 3 Jac. I. c. 21. If any perſon ſhall in any ſtage- play, interlude, 
ſhew, may-game, or pageant, jeſtingly or profanely ſpeak or uſe the 
holy name of God or of Chriſt Jeſus, or of the Holy Ghoſt, or of the 
Trinity ; he ſhall forfeit ten pounds, half to the King and half to him 
that ſhall ſue. 

4. Nonconformity to the worſhip of the church of England, is 
another offence, or rather it is a negative branch of the laſt ; noncon- 
formiſts are of two forts : thoſe who abſent themſelves from divine 
: ſervice, and attend the ſervice of no other perſuaſion; and thoſe who 
offend through a miſtaken or perverſe zeal, as papiſts and diſſenters. 
The firſt, by 1 Ehz.c. 2. 23 Eliz. c. 1. & 3 Jac. I. c. 4. & 5. for- 
feit one ſhilling to the poor every Sunday they ſo abſent themſelves, 
and twenty pounds to the King, if they abſent for a month together; 
and if they abſent from their own pariſh church, they ſhall prove 
where they go to church. 1 Haw. 13. And if they keep an inmate 
in their houſes ſo irreligioufly diſpoſed, they forfeit ten pounds a 
month. With reſpect to proteſtant diſſenters; no penal laws made 
againſt popiſh recuſants (except the teſt acts) ſhall extend to any diſ- 
ſenters, other than papiſts, and ſuch as deny the Trinity: provided, 
1. That they take the oaths of allegiance, and ſupremacy (or being 
Quakers make a fimilar affirmation) and ſubſcribe the declaration againſt 
popery ; 2. That they repair to ſome congregation certified to and re- 
giſtered in the court of the biſhop or archdeacon, or at the county 
ſeſſions; 3. That the doors of ſuch meeting-houfes ſhall be unlocked, 

unbarred, and unbolted ; in default of which the perſons meeting 
there are {till liable to all the penaltics of the former acts. Diſſenting 
teachers, 5 


% 
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teachers, in order to be exempted from the penalties of the ſtatutes 
13 &14 Car. II. e. 4. 17 ar. II. c. 2. & 22 Car. I m 
to ſubſcribe the articles of religion mentioned in 13 Eliz. c. I2.(which 
concern only the confeſſion of the true Chriſtian faith and the doctrine 
of the ſacraments) with an expreſs exception of thoſe relating to the 
government and powers of the church, and to infant baptiſm. Thus 
all perſons, except papiſts and oppoſers of the Trinity, are at full 
liberty to act according to their own conſciences in matters of reli- 
gious worſhip. And it is alſo enacted by 1 W. & M. ſt. 1. c. 18. 
That if any perſon ſhall wilfully, maliciouſly, or contemptuouſly diſ- 

turb any congregation aſſembled in any church or permitted meering- 
houſe, or ſhall miſuſe any preacher or teacher there, he ſhall be bound 
over to the ſeſſions of the peace, and forfeit twenty pounds. But by 
5 Geo. I. c. 4. no mayor or principal magiſtrate muſt appear at any 
diflenting meeting with the enſigus of his office, on pain of diſability 
to hold that or any other office; and by 13 & 14 Car. II. c. 4. & 
17 Car. II. c. 2. no perſons ſhall teach ſchool, unleſs licenſed by the 
ordinary, and unleſs they ſubſcribe a declaration of conformity to the 
church of England, and reverently frequent * ſervice eſtabliſhed 
by the laws of this kingdom. 


The laws in force againſt the papiſts are many. 
Perſons profeſſing the Roman Catholic religion, beſides the former 


penalties for not frequenting the pariſh church, are difabled from tax- 


ing any lands either by deſcent or purchaſe, after twenty-one years of 
age, unleſs they take the oath of allegiance and ſupremacy, as ſpeci- 
fied in an act of 18 Geo. III. They mult at the age of twenty-one 
regiſter their eſtates before acquired, and all future conveyances and 
wills relating to them; they are incapable of preſenting to any church. 
living, or granting to any other perſon any avoidance of the fame ; and 
they may not keep or teach any ſchool, under pain of perpetual im- 
priſonment, unleſs they firſt take the oath preſcribed. in the faid 
18 Geo. III. 

And if they voluntarily hear or ſay maſs, without having firſt taken 
the oath above-mentioned, they forfeit ; the one two hundred, the 
other one hundred marks, and each ſhall ſuffer one year's impriſon- 
ment. If any perſon ſends another abroad to be educated in the po- 
piſh religion, or contributes to his maintenance when there,. both 


the perſons ſending, ſent, and contributing, are diſabled to ſue either 
| | 55 
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in law or equity, to be either an executor or adminiſtrator ; or to en- 
joy any legacy or deed of gift, or to bear any office in the realm, and 
ſhall forfeit all their goods and chattels, and all their real eſtates for 
life. Nay, it is high treaſon ſhould theſe errors be aggravated by 
apoſtaſy or perverſion ; that is, where a perſon is reconciled to the ſce 
of Rome, or procures the reconciliation of others. 

Poptth recuſants, convicted in a court of law, of not attending the 
ſervice of the church of England, beſides the penalties, &c. above- 
mentioned, are conſidered as excoinmunicated ; can hold no office or 
employment; if they keep arms in their houſes, ſuch arms may be 
ſeized by a juſtice of the peace; they may not come within ten miles 
of London, under the penalty of one hundred pounds; caunot ſue 
either in law or equity; may not travel five miles from home, ex- 
cept by licence, on pain of forfeiting all their goods, and may not ap- 
pear at court on pain of one hundred pounds. No marriage or burial 
of tuch recuſant, or baptiſm of his child, ſhall be performed, but by 
the clergy of the church of England, under further heavy penalties. 
A married woman, when recuſant, forfeits two-thirds of her jointure 
or dower, may not be executrix or adminiſtratrix to her huſband, nor 
have any ſhare of his goods; and during the coverture, may be im- 
priſoned, unleſs her huſband redeem her at the rate of ten pounds a 
month, or the third part of all his lands. All other recuſants within 
three months after conviction, muſt either ſubmit and renounce their 
errors, or if required by four juſtices muſt abjure, and renounce the 
realm, and if they do not depart, or if they return without a licence 
from the King, they ſhall ſuffer death. Refuſing to make the decla- 
ration againſt popery, enjoined by 30 Car. II. ſt. 2. when tendered 
by a proper magiſtrate, makes the party, if he reſides within ten miles 
of London, an abſolute recuſant convict, or, if at a greater diſtance, 
ſuſpends him from having any ſeat in parliament, Keeping a arms in his 
houſe, or any horſe above the value of five pounds. 

To be a recuſant, doth not neceflarily imply the being a papiſt; but 

a recuſant is any perſon, who refuſes to go to church, and worſhip 
God after the manner of the church of England: a popiſb recu- 
fant is a papiſt who ſo refuſes, and a popyh recuſant convict is a papiſt 
legally convicted thereof. Burn. Popery. 

Popiſh biſhops or prieſts celebrating maſs, or exerciſing any part of 


their 2 in England, except in the houſes of ambaſſadors, are 
liable 
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liable to perpetual impriſonment, unleſs they have before taken and 
ſubſcribed the above- mentioned oath ſet forth in 18 Geo. III. And 
further, any popiſh prieſt born in the dominions of the crown of 
England, who ſhall come over hither from beyond ſea (unleſs driven 
by ſtreſs of weather, and tarrying only a reaſonable time) or ſhall be 
in England three days, without conforming and taking the oaths, is 
guilty of high treaſon : and all perſons harbouring him are guilty of 
felony, without benefit of clergy. 

To ſecure the religion of this country againſt all ſpecies of noncon- 
formiſts, the corporation and zeft acts were paſſed. By the corporation 
act, 13 Car. II. ſt. 2. c. 1. no perſon can be elected to any office 
relative to the government of any city or corporation, unleſs within 
a twelvemonth before, he has received the ſacrament of the Lord's 
ſupper, according to the form of the church of England, and takes 
the oaths of allegiance and ſupremacy. The teſt act, 25 Car. II. 
e. 2. explained by g Geo. II. c. 26. enjoins all officers, civil and 
military, to take the oaths, and make the declaration againſt tran- 
tubſtantiation in any of the King's courts at Weſtminſter, or at the 
quarter- ſeſſions, within fix. calendar months after their admiſſion, and 
alſo within the ſaid time to receive the ſacrament of the Lord's ſupper 
according to the uſage of the church of England in ſome public church, 
immediately after divine ſervice and ſermon, and to deliver into court 
a certificate thereof, ſigned by the miniſter and churchwardens, and 
alſo to prove the ſame by. two credible witnefles, upon forfeiture of 
five hundred pounds, and diſability to hold the ſaid office. Of the 
ſame kind is the 7 Jac. I. c. 2. which permits no perſons: to be 
naturalized or reſtored in blood, but ſuch as undergo a like teſt. 

5. The following offences are levelled more immediately againſt 
God ; the former were rather attacks upon religion. Of theſe the 
firſt is blaſphemy ; denying the being and providence of the Al- 
mighty, or contumeliouſly reproaching our blefled Saviour; alſo 
profane ſcoffing at ſcripture, and expoſing it to contempt and ridicule. 
Theſe are offences puniſhable at Common Law by fine and impriſon- 
ment, or other infamous corporal puniſhment. | 

6. The next offence is common ſwearing, reſpecting which. the 19 
Geo. II. c. 21, enacts, That every labourer, ſailor, or ſoldier profanely. 
curſing or ſwearing, ſhall forfeit one ſhilling, every other perſon un- 


der the degree of a gentleman two ſhillings, and every gentleman or 
perſon 
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perſon of ſupc rior rank five ſhillings, to the poor of the pariſh ; and 
on a ſecond conviftion, double, and for every ſubſequent offence, treble 
the ſum firſt forfeited ; with all charges of conviction ; aud in default 
of payment ſhall be ſent to the houſe of correction for ten days. Any 
Juſtice of the peace may convict on his own hearing, or the teſtimony 
of one witneſs ; and any conſtable or peace officer upon his own hearing 
may ſecure any offender and carry him before a juſtice, and there con- 

vict him. If the juſtice omits his duty, he ſhall forfeit five pounds, 


and the conſtable forty ſhillings. And the act is to be read in all pa- 


riſh churches and public chapels, the Sunday after every quarter day, 
on pain of five pounds, to be levied by warrant from any juſtice, 
And further by 3 Jac. I. c. 21. if in any ſtage-play, interlude, or 
ſhew, the name of the Holy Trinity, or any of the perſons therein 
be jeſtingly or profanely uſed, the offender ſhall forfeit ten pounds; 
one moiety to the King, and the other to the informer. 

Religious impoſtors are another ſpecies of offenders; ſuch as 
falſely affect to have a commiſſion from Heaven, and frighten the 
people by denunciations of judgment: ſuch are puniſhable in the tem- 
poral courts with fine, impriſonment, and other infamous corporal 
puniſhment. 

8. Simony alſo may be ranked among theſe offences. By 31 Eliz. 
c. 6. if any patron, for money or any other corrupt conſideration or 
promiſe, directly or indirectly given, ſhall preſent, admit, inſtitute, 
inſtall, or collate any perſon to an eccleſiaſtical benefice or dignity, 
both the giver and taker ſhall forfeit two years value of the benefice or 
_ dignity ; one moiety to the King, and the other to any one who will 
ſue for the ſame. If perſons alſo corruptly reſign or exchange their 
benefices, both the giver and taker ſhall in like manner forteit double 
the value of the money or corrupt conſideration ; and perſons who 
ſtall corruptly ordain or licenſe any miniſter, or procure him to be 
ordained or licenſed (which in fact is the only idea of ſimony) ſhall 
forfeit forty pounds, and the miniſter ten pounds, beſides being ren- 
dered incapable of holding any eccleſiaſtical preferment for ſeven years 
atterwards, Corrupt elections and reſignations in colleges, hoſpitals, 
and other eleemoſynary corporations, are alſo puniſhable by this ſtatute, 
by penalty of double the value, vacating the office, and forfeiting the 
right of election for that term to the crown. For other penalties at- 


tendant on ſimony, ſce page 141. ſ. 4. 
= 9. Profa- 
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9. Profanation of the Sabbath is puniſhable alſo by the ſtatutes. ; { 
By 27 Hen. VI. c. 5. no fair or market ſhall be held on the princi- i 
pal feſtivals, Good Friday, or any Sunday, except the four Sundays b | 
in harveſt, on pain of forfeiting the goods expoſed to fale. By Ji 
1 Car. I. c. 1. no perſon ſhall aſſemble, out of their own parithes, W 
for any ſport whatſoever upon a Sunday, nor in their own parithes, 1 
ſhall uſe any bull or bear baiting, interludes, plays, or other wn/aw- | 1 | 
ful exerciſes or paſtimes, on pain of forfeiting three ſhillings and four- hl 
pence to the poor. And by 29 Car. II. c. 7. no perſon is allowed to 1 
work on the Lord's day, or uſe any boat or barge, or expoſe any * We 


goods to ſale; except meat in public-houſes, milk at certain hours, 
and works of neceſſity or charity, on pain of five ſhillings; nor ſhall 
any drover, carrier, or the like, travel on Sundays, on pain of for- 
feiting twenty ſhillings. 

10. By 4 Jac. I. c. 5. Drunkenneſs, for the firſt offence, is 
punithed with a fine of five ſhillings, or the fitting fix hours in the 
ſtocks, and to be bound over to good behaviour in a bond of ten 
pounds for the ſecond ;- and there are many acts paſſed in the reign of 
James I. to . tippling, and which regulate the licenſing of ale- 
houſes. 

Further, drunkenneſs excuſes no crime; but he who is guilty of 
any crime whatever, through his voluntary drunkenneſs, ſhall be 
puniſhed for it, as much as if he had been ſober. 1 Har. 2 | 

11. The laſt offence of an immoral kind I ſhall mention is lewd- Mt 
neſs. Frequenting houſes of ill fame is indictable, and public inde- 5 " 
cency, groſly ſcandalous, is puniſhable by fine and impriſonment, 

Beſides what has been ſaid of baſtard children, pages 89, go. two 
juſtices, may, by 18 Eliz. c. 3. take order for the puniſhment of the 
mother and reputed father. By 7 Jac. I. c. 4. the woman may be 
committed to the houſe of correction, there to be puniſhed and ſet on 
work for one year; and in caſe of a ſecond offence, till the find ſureties 
never to offend again, But theſe puniſhments can only be inflicted, 
if the baſtard becomes chargeable to the pariſh. 

II. We are next to conſider offences againſt the law of nations. 
Theſe are of three kinds, v/z. Violation of ſafe-conducts; 2. Infringe- 
ment of the privileges of ambaſſadors ; and, 3. Piracy. 

1. Violation of paſſports granted by the King or his ambaſſadors in 
time of war to the ſubjects of a foreign prince, with whom we are at 

25 war; _— 
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war; or committing acts of hoſtility againſt thoſe with whom we are 
not at war, are ſuch breaches of public faith as every ſtate thinks pro- 
per to punith, leſt ſuch infringements of the law of nations in indi- 
viduals ſhould involve whole countries in difficulty. To this purpoſe 
it is enacted by 31 Hen. VI. c. 4. That if any of the King's ſubjects 
attempt or offend, upon the fea, or in any part within the King's 
obeyſance, againſt any ſtranger in amity, league, or truce, or under 
ſafe- conduct; and eſpecially by attaching his perſon, or ſpoiling him, 
or robbing him of his goods ; the Lord Chaucellor, with any of the 
Juſtices of either the King's Bench or Common Pleas, may cauſe a full 
reſtitution and amends to be made to the party injured. And accord- 
ing to Sir Matthew Hale, the tranſgreſſor is guilty of high treaſon 
by the 2 Hen. V. ſt. 1. c. 6. though Sir William Blackſtone thinks the 
contrary : yet, he has no doubt but he may be puniſhed by indict- 
ment in the name of the King. 

2. With reſpe& to the rights of ambaſſadors, they have been treated 
of before, p. 42. we will obſerve however here, that, by 7 Ann. 
c. 12. all proceſs whereby the perſon of any r e or of his 
domeſtic ſervant, may be arreſted, or his goods diſtreined or ſeiſed, 
ſhall be utterly null and void; and all perſons, proſecuting, ſolicit- 
ing, or executing ſuch proceſs, being convicted by confeſſion, or the 
oath of one witneſs before the Lord Chancellor and the chief juſtices, 
or any two of them, ſhall be deemed violators of the law of nations, 
and diſturbers of the public repoſe ; and ſhall ſufter ſuch penalties as 
the faid judges, or any two of them ſhall think fit. 

Piracy or robbery upon the high ſeas is an offence at Common 
Law againſt ſociety, and is as much felony as a robbery committed on 
the highway. Some other offences are alſo made capital by ſtatute. 
For example; by 11 & 12 W. III. c. 7. if any natural-born ſub- 
ject commits any act of hoſtility upon the high ſcas, againſt others 
of his Majeſty's ſubjects, under colour of a commiſſion from any to- 
reign power; this, though in an alien it would be only an act of 
war, in a ſubject ſhall be conſtrued piracy. And further, any com- 
mander or other ſeafaring perſon betraying his truſt, and running 


away with any ſhip, boat, ordnance, ammunition, or goods; or 
yielding them up voluntarily to a pirate, or conſpiring to do thele 
acts; or any perſon aflaulting the commander of a veſſel to hinder 
him from fighting in defence of lus Fang or confining him, or mak- 


ing 
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ing or endeavouring to make a revolt on board, thall for each of theſe 
offences be adjudged a pirate, felon, and robber, and tfhall ſuffar 
death; whether he be principal, or merely acceſſory by ſetting forth 
ſuch pirates, or abetting them before the fact, or receiving or Su- 
cealing them or their goods after it. And by 4 Geo. I. c 11. the 
principals are expreſsly excluded from the benefit of clergy. By 8 Geo. I. 
c. 24. trading with known pirates, or furnithing them with ſtores or) 
ammunition, or fitting out any veſſels for that purpoſe, or in any-. 
wile conſulting, combining, confederating, or correſponding with 
them, or forcibly boarding any merchant veſſel, though without 
ſcizing or carrying her oft, and deſtroying or throwing any of the 
goods overboard ; thall be deemed piracy: and ſuch acceſſories to pi- 
racy as are deſcribed by the 11 and 12 ef W. III. are declared to be 
principal pirates; and all pirates convicted by virtue of this act are 
felons without benctit of clergy. By the above ſtatutes alſo (in order 
to encourage the defence of trading veſſels againſt pirates) the com- 
manders or ſeamen, and the widows of ſuch ſeamen as are ſlain in any 
piratical engagement, ſhall be entitled to a bounty, to be divided 
among them, not exceeding one fiftieth part of the value of the cargo 
on board: and ſuch wounded ſeamen thall be entitled to the penſion 
of Greenwich Hoſpital. And if the commander thall behave cowardly, 
by not defending the ſhip, if ſhe carries guns or arms, or ſhall dif- 
charge the mariners from fighting, ſo that the ſhip falls into the 
hands of pirates, ſuch commander ſhall forfeit all his wages, and 
ſuffer ſix months impriſonment. And by 18 Geo. II. c. 30. any na- 
tural-born ſubject or denizen, who in time of war ſhall commit ho- 
ſtilities at ſea againſt any of his fellow ſubjects, or thall aſſiſt an enemy 
on that element, ſhall be conſtrued a pirate. 

III. We proceed now to thoſe offences that ſtrike at the King and 
his government, and theſe are of four kinds; 1. Treaſon ; 2. Felonies 
injurious to the prerogative; 3. Pramunire; and, 4. Other miſpriſions 
and contempts. 

1. Firſt then, for treaſon which here is called hgh treaſon in contra- 
diſtiuction to that petit treaſon or treachery, that induces a wife to 
murder her huſband, a ſervant his maſter, or a clergyman his biſhop. 
High treaſon is the higheſt civil crime a man can commit, and that 
it may not be miſtaken or miſconſtrued, the 25 Edw. III. c. 2. de- 
fines what offences ſhall be held as treaſon. Here then we find that 
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/ | 
. high treaſon to compaſs or ;magine the death of the King, his 
deen, or their eldeſt ſon and heir. This is conſtrued toextend to a reign- 
2 en, (ſuch as was Queen Mary and Queen Elizabeth) but the huſ- 
band ot fuch a Queen is not held to be within the meaning of the words: 
courſe no high treaſon can be committed againſt him. By the King 
Iſo underſtood, the perſon on the throne, whether a legal king or 
ſurper, there being a temporary allegiance due even to a uſurper 
for the temporary protection he affords the people. No King out of 
ion of the throne, however legal his claim to it may be, is en- 
t6 our allegiance ; ſo that ſhould a uſurper be on the throne, 
8 is excuſed and juſtiſied in obeying and aſſiſting him. Should 
Ling therefore reſign or abdicate the crown, no treaſon can be com- 
mitted againſt him. ES | 
By compaſſing or imagining the death of the King, &c. is under- 
q ſtood a deſign to deſtroy him, whether ſuch deſign be carried into exe- 
cution or not; of courſe it cannot fall under any judicial cognizance, 
4. . it be proved by ſome overt or open act: the 2 _—_ y re- 
" Zquires it. To provide weapons or ammunition to kill the King, or 
Zoo conſpire to impriſon him by force, and to aſſemble for the pur- 
Poſe, from a preſumption that worſe is intended, are ſufficient overt 
. of high treaſon. Mere words ſpoken by an individual, without 
. treaſonable act or defign then in agitation, are not held to amount 
— to treaſon, unleſs ſuch words be committed to writing, in which 
caſe, writing ſuch words is the overt act; but even this of late has been 


. 


. 


queſtioned. 
The ſtatute further declares it treaſon to violate the King's com- 


panion, his eldeſt daughter unmarried, or the wife of the King s eldeſt 
, . bon and hcir: that is, to have carnal knowledge of the King's wife, 


par eldeſt daughter. and his eldeſt ſon's wife, though with their own con— 
"La ſents: it being high treaſon in both parties. The intention of this 


2 law is plainly to guard the blood royal, as I have before obſerved, 


from any ſuſpicion of baſtardy; for it is not treaſon to violate a qucen 


2 — 


or princeſs dowager. 
It is alſo treaſon to lævyã war againſt. the King in his realms. Un— 


| £3 , — which words is held taking up arms under a pretence to reform 
1—— religion or the laws, or to remove evil counſellors, or other gricv- 
> > b. ances, whether real or pretended. Defending a caſtle againſt the 


” 8 King s forces, is allo a levying of war. So alſo is an inſtruction to 
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pull down a/l incloſures, all chapels, all brothels, or the like; but a 
tumult to pull down a particular building is held only to be a riot, 
it is the univerſality of the deſign that makes it rebellion. A bare 
conſpiracy to levy war does not amount to treaſon, unleſs it be at- 
tended with compaſſing or imagining the King's death. _ 

A man is alſo guilty of high treaſon if he be adherent to the King's 
enemies in his realm, giving to them aid and comfort ; ſuch as by 
giving enemies at open war intelligence, ſending them proviſions, 
ſelling them arms or ammunition, treacherouſly ſurrendering a for- 
treſs, or the lixe; but theſe muſt be proved by ſome overt act. Giving 
aſſiſtance to foreign pirates or robbers invading our coaſt, without any 
commiſſion from any foreign power, is alſo clearly treaſon: and fo 
alſo is the ſame aid or afliſtance given to our fellow ſubjects in rebel- 
lion at home, which would be treaſon if given to our open enemies 
abroad, it coming under the deſcription of levying war againſt the 
King. But to relieve a rebel fled out of the kingdom is not treaſon, 
for criminal ſtatutes are always conſtrued ſtrictly : neither is it treaſon 
to join either rebels or enemies within the kingdom, if we do it 
through compulſion or tear, Neat: we quit them whenever a fate 
opportunity Occurs. 

Counterfeiting the King's great or privy ſeal 1s alſo high treaſon. 
But if a man takes the great ſeal from one patent and fixes it to an- 
other, it is only a great abuſe of the ſcal, and a miſpriſion. 

It is alſo high treaſon to counterfert the King's money, or to bring 
falſe money into the realm counterfeit to the money of England, 
knowing the money to be falſe, to merchandize and make payment 
withal. Alſo if the King's own minters alter the ſtandard or alloy 
eſtabliſhed by law, it is treaſon, But our own gold and filver coin 
are only held to be within this ſtatute ; and uttering it, without im- 
porting it, is not within the ſtatute. By the 1 Mar. it. 2. c. 6. how- 
ever, it is made high treaſon to falſely forge or counterfeit any ſuch 
kind of coin of gold or filver as is not the proper coin of this realm, 
but ſhall be current within this realm, by content of the crown; or 
to falſely forge or counterfeit the ſign manual, privy ſignet, or privy 
{eal : and, by 1 & 2 Ph. & M. c. 11. to bring into this realm ſuch 
falſe or counterfeit foreign money, being current here, knowing the 
ſame to be falſe, with intent to utter the ſame in payment: but this 
money muſt be ſuch as 1s made current here by proclamation. Portugal 
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money was never current by proclamation, of courſe counterfeiting 
Portugal money does not amount to high treaſon, but is a crime of an 

inferior degree. By 5 Eliz. c. 11. clipping, waſhing, rounding, or 
filing, for wicked gain's fake, any of the money of this realm, or 
_ ether money 1uffered to be current here, is high treaſon. And by 
18 Eliz. c. 1. impairing, diminiſhing, falfifying, ſcaling, and lightening 
it: alſo by 8 & W. III. c. 26. made perpetual by 7 Ann. c. 25. who- 
ever, without proper authority, ſhall knowingly make or mend, or aſſiſt 
in Þ doing, or ſhall buy, fell, conceal, hide, or knowingly have in 
his poſſeſſion any implements of coinage ſpecified in tlie act, or other 
tools or inſtruments proper only for the coinage- of money, or ſhall 
convey the ſame out of the King's mint ; he, together with his coun- 
ſellors, procurers, aiders, and abettors, ſhall be guilty of high trea- 
ſon. By the ſame ſtatute it is alſo an equal crime to mark any coin 
on the edges with letters or otherwiſe, in imitation of thoſe uſed in 
the mint; or to colour, gild, or caſe over any coin reſembling the 
current coin, or even round blanks of baſe metal: but all proſecutions 
on this act are to be commenced within three months after the com- 
miſſion of the offence : except thoſe for making or mending any in- 
ſtrument for coining; or marking money round the edges, which 
muſt be commenced within ſix months after the offence committed. 
And by 15 and 16 Geo, II. c. 28. if any perſon colours or alters 
any ſhilling or fix-pence, either lawful or counterfeit, to make them 
reſpectively reſemble a guinea or half-guinea, or any halfpenny or 
farthing, to make them reſpectively reſemble a ſhilling or ſixpence, 
he ſhall be adjudged guilty of high treaſon ; but the oftender ſhall 
be pardoned, if (out of priſon) he diſcovers and convicts two other 
offenders of the ſame kind. 

By 25 Edw. III. c. 2. alſo, it is high treaſon, if a man ſlay the 
chancellor, treaſurer, or the King's juſtices of the one bench or the 
other, juſtices in eyre, or juſtices of aſſize, and all other juſtices aſ- 
ſigned to hear and determine, being in their places doing their offices. 
Mere wounding or attempting to kill is not included under theſe caſes ; 
nor do they extend to the barons of the Exchequer, as ſuch, but by 
5 Eliz. c. 18. and 1 W. and M. c. 21. the lord keeper or com- 
miſſioners of the great ſeal ſcem to be within them. | 

By 5 Eliz. c. 1. to defend the pope's juriſdiction in this realm is, 
for the firſt offence, a 9 miſdemeſnor, and for the ſecond high 
treaſon. By 27 Eliz. c. 2. if any popith prieſt, born in the do- 
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minions of the crown of England, thall come hither from beyond 
the ſeas, unleſs driven by ſtreſs of weather, and departing in a rea- 
ſonable time; or ſhall tarry here three days without conforming to 
the church, he 1s guilty of high trealon. And by 3 Jac. I. c. 4. If 
any natural- born ſubject be withdrawn from his allegiance and recon- 
ciled to the pope or ſee of Rome, or any other prince or ſtate, both 
he and all ſuch as procure ſuch reconciliation ſhall incur the guilt of 
high treaſon. Every popiſh prieſt of courſe renounces his allegiance 
to his temporal prince, the moment he takes orders, and is held to 
be reconcil-d to the pope : an obſtinate defence alſo of the pope's au- 
thority here, or a formal reconciliation to the ſee of Rome, this ſta- 
tute conſtrues to be a withdrawing from one's natural allegiance. 

By 17 Geo. II. c. 39. if any of the ſons of the pretender ſhall land 
or attempt to land in this kingdom, or be found in Great Britain or 
Ireland, or any of the dominions belonging to the fame, he ſhall be 
dec med guilty of high treaſon : and to correſpond with them, or to 
remit money for their uſe, is an equal crime. By 1Ann, 2. ſt. 2. c. 17. 
If any perſon ſhall endeavour to deprive or hinder any perſon, being 
the next in ſucceſſion to the crown, according to the limitation of the 
act of ſettlement, from ſucceeding to the crown, and thall maliciouſly 
and directly attempt the ſame by any overt act, ſuch oftence ſhall be 
high treaſon. And by 6 Ann. c. 7. If any perſon ſhall maliciouſly, 
adviſedly, and directly, by writing or printing, maintain and affirm 
that any other perſon hath any right or title to the crown of this 
realm, otherwiſe than according to the act of ſettlement ; or that the 
King of this realm, with the authority of parliament, are not able to 
make laws and ſtatutes to bind the crown, and the deſcent thereof, 
ſuch perſon ſhall be guilty of high treaſon. 

So much for the crime : the puniſhment 1s dreadful. The offender 
is to be drawn, that is, dragged to the gallows. (A ſledge indeed is 
now allowed from humanity to preſerve the unhappy criminal from 
the torment of being dragged upon the pavement) ; he is to be hanged 
by the neck, and then cut down alive; his entrails are to be taken 
out and burned while he is yet alive; his head to be cut off; his 
body to be divided into four parts, and his head and quarters to be at 
the King's diſpoſal. 

The King may and frequently has diſcharged, where any noble- 


man is attainted, all the puniſhment, except that of beheading. In 
| the 
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the caſe of coining, the puniſhment in men is milder, being that 
only of being drawn and hanged till dead: but as decency forbids ex- 
poſing and mangling the bodies of women ; their puniſhment 18 to be 
drawn to the gallows, and there burned alive, 

Attainder, forfeiture, and corruption of blood, are the conſe- 
quences of this judgment: but this we {hall ſpeak of hereafter, 

2. The next offences to be treated of under thoſe againſt the King 
and government, are felonies injurious to the royal prerogative. 

- Felony in its derivative ſenſe, from fee and lon, two northern 
words, ſignifying eſtate and price, implies forfeiture, or an act done 
at the price of one's eſtate, to which ſome capital or other puniſhment 
13.annexed according to the gegree of guilt : but I ſhall conſider it as 
implying a capital offence. 

Of ſuch felonies as are 1njurious to the King's prerogative, there 
are fix ; vi. Offences relating to the coin not amounting to treaſon ; 
Felonies againſt the King's counſel ; Serving foreign powers ; Em- 
bezzling or deſtroying the King's armour or warlike ſtores ; and, A 
deſertion from the army in time of war. 

With reſpect to the coin, there are ſome miſdemeſnors not amount- 
ing even to felony. By 27 Edw. I. c. 3. none ſhall bring any fo- 
reign coins of baſe metal, into the realm, on pain of forfeiture of life 
and goods. By 9 Edw. III. ſt. 2. no ſterling money ſhall be melted 
down on pain of forfeiture thereof. By 17 Edw. III. none ſhall 
bring falſe or ill money into the realm, on pain of forfeiture of life 
and member by the perſons importing, and the ſearchers permitting 
ſuch importation. By 3 Hen. V. it. 1. to make, coin, buy, and 
bring into the realm any gally half-pence, ſuſkins, or dotkins, in order 
to utter them, is felony; and knowingly to receive or pay cither 
them or blanks, by 2 Hen. VI. c. 9. is forfeiture of a hundred ſhil- 
lings. By 14 Eliz. c. 3. forgers of foreign coin, though not made 
current here by proclamation, ſhall (with their aiders and abettors) 
be guilty of miſpriſion of treaſon, a crime that will be explained by- 
and-by. By 13 and 14 Car. II. c. 31. melting down any current 
| filver money, ſhall be puniſhed with forfeiture of the ſame, and 
alſo double the value, and the offender, if a freeman of any town 
ſhall be disfranchiſed : if not, ſhall ſuffer ſix months impriſonment. 
By 6 and 57 W. III. c. 17. if any perſon buys or ſells, or knowingly 
has in his cuſtody any chippings or filings of the coin, he ſhall forfeit 

the 


Book IV. On PUBLIC INJURIES. 281 


the ſame, and five hundred pounds, one moiety to the King, and the 
other to the informer ; and be branded in the check with the letter R. 
By 8 and g W. III. c. 26. if any perſon ſhall blanch or whiten copper 
for ſale (making it reſemble filver) or buy, or fell, or offer to fale 
any malleable compoſition, which ſhall bs heavier than filver, and 


look, touch, and wear like gold, but be beneath the ſtandard; or 


if any perſon ſhall receive or pay any counterfeit or diminiſhed 
milled money of this kingdom, not being cut in pieces (an operation 
which all perſons are empowered by ſtatute to do, when tendered to 
them) at a leſs rate than it ſhall import to be of; all ſuch perſons 
ſhall be guilty of felony, and may be proſecuted for the ſame at any 
time within three months after the offence committed. By 15 and 
16 Geo. II. c. 28. if any perſon ſhall utter or tender in payment any 
counterfeit coin, knowing it ſo to be, he ſhall, for the firſt offence, 
be impriſoned fix months, and find ſureties for his good behaviour for 
fix months more; for the ſecond offence, ſhall be impriſoned two 
years, and find ſureties for two years more; and for the third offence, 
ſhall be guilty of felony, without benefit of clergy. (It behoves every 
one to attend to this law, as many are guilty of putting off a bad piece 
of money, ſaying it ſhall go as they received it.) Alſo if a perſon 
knowingly tenders in payment any counterfeit money, and at the 
ſame time has more in his cuſtody, or ſhall, within ten days after, 


knowingly tender other falſe money, he thall be deemed a common 


utterer of counterfeit money, and ſhall, for the firſt offence, be impri- 
ſoned one year, and find ſureties for his good behaviour for two years 
longer; and for the ſecond, be guilty of felony without benefit of clergy. 
By 11 Geo. III. c. 40. perſons counterfeiting copper halfpence or far- 
things, with their abettors, or buying, ſelling, receiving, or putting 
off any counterfeit copper money (not being cut 1n pieces or melted 


down) at a leſs value than it imports, ſhall be guilty of ſingle felony. 


And by a temporary ſtatute (14 Geo. III. c. 42.) if any quantity of 
money, exceeding the ſum of five pounds, being or purporting to be 
the ſilver coin of this realm, but below. the ſtandard of the mint in 
weight and finenets, ſhall be imported into Great Britain or Ireland, 
the tame ſhall be forfeited in equal moieties to the crown and pro- 

{ecutor. | 
Felonies againſt the King's council are where any ſworn ſervant of 
the King s houſhold conſpires or confederates to kill any lord of this 
Nn realm, 
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realm, or other perſon ſworn of the King's council. 3 Hen. VII. 
c. 14. and affaulting the King, wounding, or attempting to kill any 
privy counſellor in the execution of his office, is by 9 Ann, c. 16. 
felony without benefit of clergy. 

By 3 Jac. I. c. 4. it is felony for any perſon whatever to go out 
of the realm to ſerve any foreign prince, without having firſt taken 
the oath of allegiance before his departure. It is felony alſo for any 
gentleman or perſon of higher degree, or who hath borne any office 
in the army, to go out of the realm to ſerve ſuch foreign prince or 
ſtate, without previouſly entering into a bond with two ſureties, not 
to be reconciled to the ſce of Rome, or enter into any conſpiracy 
againſt his natural ſovereign. By 9 G. II. c. 30. enforced by 29 
Geo. II. c. 17. if any ſubject of Great Britain ſhall enliſt himſelf, or 
if any perfon ſhall procure him to be enliſted in any foreign ſervice, 
or detain or embark him for that purpoſe, without licence under the 
King's ſign manual, he ſhall be guilty of felony without benefit of 
clergy ; but if the perſon ſo enliſted or enticed, ſhall diſcover his ſe- 
ducer within fifteen days, ſo as he may be apprehended and convicted 
of the ſame, he ſhall be indemnified. And by 29 Geo. II. c. 17. 
to ſerve under the French king as a military officer, and to enter 
into the Scotch Brigade in the Dutch ſervice, without previouſly tak- 
ing the oaths of allegiance and e ſhall be a forfeiture of five 
hundred pounds. 

Embezzling or deſtroying the King's s armour or military ſtores, is 
alſo felony by 31 Eliz. c. 4. which enacts, That if any perſon hav- 
ing the charge or cuſtody of the King's armour, ordnance, ammuni- 
tion, or habiliments of war, or of any victual provided for victual- 
ing the King's ſoldiers or mariners ; ſhall either for gain, or to im- 
pede his majeſty's ſervice, embezzle the ſame to the value of twenty 
ſhillings, ſuch offence ſhall be felony, and by 22 Car. II. c. 5. 
without benefit of clergy ; and equally ſo for naval ſtores. There are 
ſeveral other ſtatutes that puniſh inferior miſdemeſnors and embez- 
zlements of this kind with fine, corporal puniſhment, and impriſon- 
ment. 

Deſertion in time of war from either land or ſea ſervice, either in 
England or abroad (independent of the annual mutiny and deſertion 
acts) is by 18 Hen. VI. c. 19. and 5 Eliz. c. 5, felony without 

benefit 
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benefit of clergy, and by 2 and 3 Edw. VI. c. 2. the offence is made 


triable by the juſtices of every county. 

3. Another ſpecies of offence againſt the King and his government, 
is præmunire, ſo called from præmunire facias A. B. the words of the 
writ preparatory to the proſecution. The ſtatutes againſt this offence 
were framed to put a ſtop to the overgrowing evil of papal uſurpa- 
tions 1n this kingdom, which tended to diminiſh the power of the 
crown. For this purpoſe, to put an end to the pope's appointing to 
biſhopricks, it is enacted by 25 Hen. VIII. c. 20. That if the dean 
and chapter refuſe to ele& the perſon named by the King, or if any 


archbiſhop or biſhop refuſe to confirm or - conſecrate him, they hall 


incur the penalties of the ſtatutes of præmunire (a barbarous word for 
fre moneri,) which were antient ſtatutes formed in the reign of Ric. II. 
What theſe penalties are will be ſhewn below. By 5 Eliz. c. 1. to 
refuſe the oath of ſupremacy will incur the ſame penalties: and to 
defend the pope's juriſdiction in this realm is a premunire for the firſt 
_ offence, and high treaſon for the ſecond. By 13 Ehiz. c. 2. to im- 
port any agnus Dei, croſſes, beads, or other ſuperſtitious things pre- 
tended to be hallowed by the biſhop of Rome, and tender the ſame to 
be uſed ; or to receive the ſame with ſuch intent, and not diſcover the 
offender 3 or, if a juſtice of the peace, knowing thereof, ſhall not 
within fourteeen days declare it to a privy counſellor, they all incur a 
pramunire : but importing or ſelling maſs books, or other popiſh 
books, is, by 3 Jac. I. c. 3. ſect. 25. only a penalty of forty ſhillings. 
To contribute to the ſupport of a jeſuits college, or any popith ſemi- 
nary beyond ſea, or to the maintenance of any jeſuit or popiſh prieſt 
in England, is by 27 Eliz. c. 2. liable alſo to the pains of præmunire. 
By later ſtatutes the ſame penalties are inflicted for offences that 
bear little or no alluſion to the deſign for which the ſtatutes of præ- 
 munire were firſt eſtabliſhed. By 13 Eliz. c. 10. acting as a broker 
or agent in any uſurious contract, where above ten per cent. intereſt 
is taken, incurs the penalties of praemunire. So does it by 21 Jac. I. 
c. 3. to obtain any ſtay of proceedings, other than by arreſt of 
judgment or writ of error, in any ſuit for a monopoly; alſo by 16 
Car. I. c. 21. & 1Jac, II. c. 8. to obtain an excluſive patent for the 
ſole making or importation of gunpowder or arms, or to hinder others 
from importing them; alſo, by 13 Car. II. c. 1. to aſſert maliciouſſy 
and advitedly, by ſpeaking or writing, that both or either Houle of 
Nn 2 Parliament 
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Parliament have a legiſlative authority without the King. By 31 
Car. II. c. 2. to ſend any fubject of this realm a priſoner into parts 
beyond the ſeas is a premunire, incapable of pardon. By t W. & NI. 
ſt. 1. c. 8. perſons of eighteen years of age refuſing to take the new 
oaths of allegiance as well as ſupremacy, on tender by the proper ma- 
giſtrate, are liable to the pains of præmunire; and by 7 & 8 W. III. 
c. 24. ſerjeants, counſellors, proctors, attorneys, and all officers of 
courts, practiſing without having taken the oaths of allegiance and 
ſupremacy, and ſubſcribed the declaration againſt popery, are guilty 
of a præmunire, whether the oaths be tendered or no. By 6 Ann. 
c. 7. it is a pr amunire to aſſert maliciouſly, and directly, by preach- 
ing, teaching, or adviſedly ſpeaking, that the then pretended prince of 
Wales, or any perſon, other than according to the acts of ſettlement 
and union, hath any right to the throne of theſe kingdoms, or that 
the King and parliament cannot make laws to limit the deſcent of the 
crown. By 6 Ann. c. 23. if the aſſembly of peers of Scotland, con- 
vened to elect their fixteen repreſentatives, thall preſume to treat of 
any other matter, ſave only the election, they incur the penaltics of a 
pramunire : ſo do, by 12 Geo. III. c. 11. all ſuch as knowingly and 
willfully ſolemnize, aſſiſt, or are preſent at, any forbidden marriage 
of ſuch of the deſcendants of the body of King George II. as are by 
that act prohibited to contract matrimony without the conſent of the 
Crown. 

The puniſhments of praemunire are as follow: That, from the 
& conviction, the offender ſhall be out of the King's protection, and his 
& lands and tenements, goods and chattels forfeited to the King, and 
* that his body ſhall remain in priſon at the King's pleature, or (ac- 
« cording to ſome) during life.” It was antiently held that a man 
convicted of pramunre, might at any time be put to death with 1m- 
punity: but to prevent this it is enacted by 5 Eliz. c. 1. That it ſhall 
not be lawful to kill any perſon attainted in a premunire, any law, ſta— 
tute, opinion, or expoſition of law to the contrary notwithſtanding ; 
ſuch offender, however, can bring no action for any private injury, let 
it be ever ſo atrocious: and no man, knowing bim to be guilty, can 
with ſafety give him aid or relief. 

4. A fou th ſpecies of offences againſt the King and his govern- 
ment are called Miſpriſions (from meſpris, contempt) and con- 
tempts. 


By 
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By mifpriſions are underſtood all high offences bordering upon ca- 
pital offences, but not abſolutely fo: and it is ſaid, that as in every 
_ treaſon and felony, a miſpriſion is contained, the King may proceed 

againſt the offender for the miſpriſion only. | 

Miſpriſions are of two kinds, negative and poſitive. Negative miſ- 
priſions are the concealing what the law enjoins to be revealed; poſi- 
tive, the committing what the law abſolutely prohibits. 

Miſpriſion of treaton is of the negative Kind, and by 1 & 2 P. & M. 
c. 10. conſiſts in the mere knowing and concealing of treaſon, though no 
aſtent be given thereto; for aſſent makes the aftentor a principal. Every 
man apprized of treaſon is, by the Common Law, bound to reveal 
it, as ſoon as convenient, to ſome judge of aflize or juſtice of the 
peace. This will acquit him of miſpriſion. But if there be any pro- 
bable circumſtances of aſſent; that 1s to ſay, if a man goes to a trea- 
ſonable meeting, knowingly, and being at ſuch a meeting once by 
accident, and hearing a treafonable conſpiracy, meets a ſecond time, 
and hears more, and conceals it; the law deems this an affent, and 
the concealer 1s guilty of high treaſon. 

By 13 Eliz. c. 2. forgers of foreign coin, not current in this king- 
dom, their, aiders, abettors, and procurers are all guilty of miſpriſion 
of treafon ; the puniſhment of which is, loſs of the profits of lands 
during life, forfeiture of goods, and impriſonment for lite. 0 

Miſpriſion of felony is, as in treaſon, the concealing a known fe- 
lony, to which a man might never aſſent: the puniſhment for which 
is, in a public officer, by Weſtm. 1. 3 Edw. I. c. 9, impriſonment for a 
year aud a day; in a common perſon, impriſonment for a leſs time, at the 
diſcretion of the judge; and in both, five and ranſom at the King's 
pleaſure : by which King's pleaſure, here, and in all caſes, is under- 
ſtood at the pleaſure of the judges in the King's courts of juſtice. 

Concealing of treaſure-trove, which belongs to the King or his 
grantecs is alſo a negative miſpriſion, and puniſhable with fine and im- 
prilonment, ; 

Poſitive miſpriſions are called contempts or high miſdemeſnors: of 
theſe the mal-adminittration of ſtate officers is one, and uſually pu- 
niſhed by baniſhment, impriſonment, fiues, or perpetual incapacity to 
ſerve again, and this through the mode of parliamentary impeach- 
ment. The offence of embezzling the public money is alſo of this 
kind, and ſubjects the offender to a diſcretionary fine and impriſonment. 

; Refuſing 
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Refuſing to aflift the King by advice in council, if called upon, or 
by perſonal fervice in war againſt a rebellion or invaſion ; omitting 
to join the poſe comtatus at the requeſt of the ſheriff or juitices, agree- 
able to 2 Hen. V. c. 8. which all perſons fifteen years of age, under 
the degree of nobility, and able to travel, are bound to do; are con- 
tempts againſt the King's prerogative ; ſo is taking a penſion from 
any foreigu prince without the King's conſent ; difobeying the King's 
lawful commands, whether iſſued by writs from the courts of juſtice, 


by ſummons to attend his privy council, or by letters commanding 


the return of any one from abroad (in diſobedience to which his lands 


| ſhall be ſciſed till he does return, and himſelf puniſhed afterwards) 


or by his proclamation or writ of ne exeat regnum, commanding him 
to ſtay at home: ſo alſo is diſobedience to any act of parliament 
where no penalty is inflicted : and in all theſe caſes the contempt is 
puniſhable by fine and impriſonment, at the diſcretion of the judge. 

Writing or ſpeaking againſt the King, curſing, or wiſhing him ill, 
defaming 8 or doing any thing that may cither leſſen him in the 
opinion of his ſubjects or weaken his government, is a contempt and 
miſpriſion againſt the King's perſon and government. To drink to 
the pious memory of a traitor; or for a clergyman to abſolve traitors 
at the gallows who perſiſt in the treaſons for which they ſuffer, have 
deen held as offences of this ſpecies; for which the offender may not 
only be fined and impriſoned, but ſuffer the pillory or other infamous 
corporal puniſhment. 

Denying the King” 5 right to the crown, by adviſedly 1 is a 
præmunire; but in common and unadviſed diſcourſe, it is only a con- 
tempt againſt the King's title, and puniſhable by fine and impriſon— 
ment. Alſo by 13 Eliz. c. 1. if any perſon ſhall in any-wiſe hold, 
affirm, or maintain, that the common laws of this realm, not altered 
by parliament, ought not to direct the right of the crown of England, 
it is a miſdemeſnor and puniſhable with 8 of goods and chat- 
tels. Refuling or neglecting to receive the ſacrament, and take the 
oaths appointed by ſtatute for the better ſecuring the government, and 
yet acting in a public office, place of truſt, or other capacity, for 


—which the ſaid oaths are required to be taken, within fix calendar 


months after admiſſion, is alſo a contempt ; the penalties for which 
are by 1 Geo. I. ft. 2. c. i3. incapacity to hold the ſaid office or 


any other; to proſecute any ſuit; to be guardian or executor ; to 
take 
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| take any legacy or deed of gift; and to vote at any election for mem- 
bers of parliament : and after conviction the off-nder ſhall alſo forfeit 
five hundred pounds to him or them that will ſue for the fame. But 


any perſon forfeitiug his office, may take a new grant thereof, on his 


taking the oaths, and conforming, provided it be not filled up before: 
aud, by ſome act in almoſt every ſeſſion of parliament, perſons who 
have omitted to qualify themſelves in due time, are indemnified, pro- 
vided they qualify within a time in ſuch a& limited, and provided 
Judgment hath not been given againſt them for the penalty incurred 
by their neglect, and provided their place is not filled up. Burn. 
Office. Pertons, however, beyond the ſeas, ſhall not be diſabled, 
if they qualify within ſix months after their return. 9 Geo, IL 
c. 26. 1. 4. Members on the foundation of any college in the two 
univerſities, who by this ſtatute are bound to take the oaths, muſt 
alſo regiſter a certificate thereof in the college-regiſter, within one 
month after; other viſe, if the electors do not remove him, and elect 
another within twelve months, or after, the King may nominate a 
perſon to ſucceed him by his great ſeal or fign manual. Beſides thus 
taking the oaths for offices, any two juſtices of the peace, may, by 
the ſame ſtatute, ſummon and tender the oaths to any perſon whom 


they ſhall ſuſpect to be diſaffected; and every perſon refuſing the 


ſame, becomes a non-juror, and ſhall be adjudged a popiſh recuſant 
convict, and ſubje& to the ſame penalties with ſuch recuſant, which, 
in the end, may amount to the alternative of abjuring the realm or 
ſuff ring death as a felon. 

By 33 Hen. VIII. c. 12. malicious ſtriking in the King's palace, 
wherein his royal perſon refides, whereby blood is drawn, is a con- 
tempt againſt the palace, and puniſhable by perpetual impriſonment 
and fine at the King's pleaſure, aud allo with lots of the offender's 
right hand. 

Striking in the King's upper courts of juſtice in Weſtminſter Hall, 

or at the aſſizes, is a contempt againſt ſuch courts, and whether blood 
be drawn or not, is puniſhable with the loſs of the right hand, impriſon- 
ment for life, and forfeiture of goods and chattels, and of the pro- 
fits of lands during life; even aſſaulting a judge fitting in the court, 
by drawing a weapon, is puniſhable in the ſame way. The reicue 
alſo of a priſoner from any of the ſaid courts, without ſtriking a blow, 
is puniſhed with perpetual impriſonment, and forfeiture of goods and of 
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the profits of lands during life. And an affray or riot, near the ſaid 
courts, but out of their actual view, is puniſhable with fine and im- 
ſonment. Nay even threatening or reproachtul words only to any 
judge, fitting in the courts, is a high miſpriſion, and puniſhable with 
large fines, impriſonment, and corporal puniſhment. In the inferior 
or lower courts, an affray, or contemptuous behaviour, is punithable 
with a fine by the judges there fitting; even by the ſteward 1n a court- 
leet, or the like. Such as are guilty of injurious treatment to any 
under the immediate protection of a court of juſtice, are alſo puniſh- 
able with fine and impriſonment, as if a man aflaults or threatens his 
adverſary for ſuing him ; a counſellor or attorney for being employed 
againſt him; a juryman for his verdict; or a gaoler, &c. for keeping 
him in cuſtody, and doing his duty; nay even to difluade a witnels 
from giving evidence; diſcloſing an examination before the privy- 
council; or adviſing a priſoner not to plead : all which are impediments 
of juſtice, and of courſe contempts of the King's courts, and punith- 
able with fine and impriſonment. The ſame puniſhment attends any 
of the grand jury, who ſhall diſcloſe to the perfon indicted the evi- 
dence that appeared againſt him. 

IV. The next offences we propoſed to conſider in our order of diſtri- 
bution, are ſuch as infringe the rights of the public. This ſpecies 
includes ſuch a number of inferior and ſubordinate claſſes, as were we 
to enter critically into the whole, would be tedious to the laſt degree 
we will confine ourſelves therefore to general deſcriptions. Theſe 
then may be divided into five, v/s. 1. Offences againſt public juſtice ; 
2. Thoſe againſt public peace; 3. Thoſe againſt trade; 4. Thoſe 
againſt public health; and, 5. Thoſe againſt the police. 

1. Of thoſe offences againſt public juſtice, are the following, em- 
bezzling or vacating records; abuſes of gaolers ; obſtructing procels, 
eſcapes from confinement ; breaking priſon ; reſcue ; returning from 
tranſportation ; taking rewards for ſtolen goods; receiving ſuch goods; 
compounding felony ; barretry ; maintenance; champerty ; compound- 
ing informations; conſpiracy ; perjury ; bribery ; cmbracery 3 falſe- 
verdicts; negligence of duty; oppreſſion; and extortion. 

 Embenxting or vacating records, or falſifying certain other proceed- 
ings in a court of judicature. By 8 Hen. VI. c. 12. if any clerk or 
other perſon ſhall wilfully take away, withdraw, or avoid any record 


or precets in the fuperior courts of juſtice in Weſtminſter Hall, by 
reaſon 
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reaſon whereof the judgment ſhall be reverſed, or not take effect, it is 


felony not only in the principal actors, but alſo in their procurers and 


abettors. By 21 Jac. I. c. 26. to acknowledge any fine, recovery, 
deed enrolled, ſtatute, recognizance, bail, or judgment, in the name 
of another perſon not privy to the ſame, 1s felony without benefit 
of clergy. This law extends only to the courts themſelves ; but, by 
4 W. and M. c. 4. to perſonate any other perſon (as bail) before any 


judge of aſſize, or other commiſſioner authorized to take bail in the 


country, 1s alſo felony. 

To prevent abuſes in gaolers, by 14 Edw. III. c. 16. if any gaoler 
by too great dureſs of impriſonment makes any priſoner, that he 
hath in ward, accuſe and turn evidence againſt ſome other perſon, he 
is guilty of felony. 

In oHHructing the execution of arreſts in criminal proceſs, it hath 
been held that the party oppoſing ſuch arreſt, becomes a partaker of the 
crime, that is, an acceſſary in felony and a principal in high treaſon. 
And by ſeveral ſtatutes perſons oppoſing the execution of any proceſs 
in pretended privileged places within the bills of mortality in Lon- 
don; ſuch as White Friars, the Savoy, and the Mint; or abuſing 
any officer in his endeavours to execute his duty therein, ſo that he 
receives bodily hurt, ſhall be guilty of felony, and tranſported for 
ſeven years; and perſons in diſguiſe, joining in or abetting any riot 

or tumult on ſuch account, or oppoſing any proceſs, or aflaulting and 
abuſing any officer executing or for having executed the ſame, ſhall be 
felons without benefit of clergy. 

A criminal's e/caping when arreſted, 1s puniſhable by fine and im- 
priſonment; ſo is the officer ſhould he ſuffer ſuch eſcape, either by 
negligence or connivance ; the criminal is puniſhable by fine, and the 
officer is liable to be puniſhed in the ſame degree as the criminal 
would, if convicted, whether it be for treaſon, felony, or treſpaſs, and 
this whether the priſoner was actually committed to gaol, or only under 
an arreſt, But though the felony for which the priſoner was committed 
be not within clergy, the officer ſhall have the benefit of clergy. 1 H. H. 
599. The officer however cannot thus be puniſhed, unleſs the cri- 
minal ſo eſcaping had received judgment, or been attainted upon ver- 
dict, confeſſion, or outlawry of the crime for which he was in cuſtody. 
Though before the conviction of the priſoner, the officer for ſuch 
neglect may be puniſhed by fine and impriſonment. 
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Breaking out of priſen, when committed for a capital offence, is fe- 
lony 1 in the offender at Common Law; and if in confinement, either 
in gaol or the ſtocks, for any leſſer charge. it is puniſhable with fine 
and impriſonment. 

Reſcuing a priſoner from an arreſt or 1 makes a man 
equal in guilt with the perſon fo arreſted or impriſoned, and he is lia- 
ble to be arraigned and puniſhed for the fame, in an equal degree, if 
the perſon reſcued had received judgment or been attainted. By 11 
Geo. II. c. 26. and 24 Geo. II. c. 40. if five or more perſons aſſem- 
ble to reſcue any retailers of ſpirituous liquors, or to aſſault the in- 
formers againſt them, they are guilty of felony, and ſhall be tranſ- 
ported for ſeven years. By 16 Geo. II. c. 31. conveying to any 
priſoner in cuſtody for treaſon or felony, any arms, inſtruments of 
eſcape, or diſguiſe, without the knowledge of the gaoler, though no 
eſcape be attempted, or any way to aſſiſt ſuch priſoner to attempt an 
eſcape, though no eſcape be actually made, is felony and puniſhable 
with tranſportation for ſeven years : or, if the priſoner be in cuſtody 
for petit larceny or other inferior offence, or charged with a debt of 
one hundred pounds, it is a miſdemeſnor and puniſhable with fine and 
impriſonment. And by the ſeveral acts for tranſportation, deſtroy- 
ing turnpikes, Sc. ſmuggling, murder, and the black acts, to reſcue 
or attempt to reſcue any perſon committed for the offences in thoſe 
acts is felony without benefit of clergy : and to reſcue or attempt to 
| reſcue the body of a felon executed for murder, is ſingle felony and 

puniſhable with tranſportation for ieven years. Nay, if any perſon 
be charged with any of the offences in the black act, 9 Geo. I. c. 22. 
and being required by order of the privy council to ſurrender, neg- 
les ſo to do for forty days, both the offender and all that knowingly 
conceal, aid, abet, or ſuccour him, arc deemed guilty of felony with- 
out benefit of clergy. 

Returning from tranſportation before the expiration of the term for 
which the offender was ordered to be tranſported, or had agreed to 
tranſport himſelf, is, by ſeveral ſtatutes, made felony alſo without be- 
nefit of clergy ; as is alſo the aſſiſting ſucli a perſon to eſcape from 
the perſons conveying them to the port of tranſportation. 

Taking rewards under a pretence of helping the owner to his goods 
ftcten, is, by 4 Geo. I. c. 11. equally criminal with the ſtealing; and 


the offender ſhall ſuffer as the felon who ſtole them, uuleſs he cauſes 
ſuch 
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ſuch principal felon to be apprehended and tried, and gives evidence 
againſt him. | = 

Receivers of Holen goods, knowing them to be ſtolen, are by 3 and 
4 W. and M. c. 9. and 5 Ann, c. 31. deemed acceſſary to the 
theft and felony, and are puniſhable accordingly 2077þ the principal 
or after the principal is convicted: and by r Ann, c. 9. and 5 Ann, 
c. 31. ſuch receivers may be proſecuted for a mi{demctnor, and puniſhed 
by fine and impriſonment, though the principal felon be not before 
taken ſo as to be proſecuted and convicted. In the caſe of ſtolen lead, 
iron, and certain other metals, ſuch offence is by 29 Geo. II. c. 30. 


puniſhable by tranſportation for fourteen years; perſons alſo having 


lead, iron, and other metals in their cuſtody, and not giving a ſatiſ- 
factory account how they came by the ſame, are guilty of a miſde- 
meſnor, and puniſhable by fine and impriſonment. And by 10 Geo. III. 
c. 48. all knowing receivers of ſtolen plate or jewels, taken by rob- 
bery on the highway, or when a burglary accompanies the ſtealing, 
may be tried as well before as after the conviction of the principal, and 
whether he be in or out of cuſtody ; and if convicted, thall be ad- 
Judged guilty of felony, and be tranſported for fourteen years. 

Thett-bote, or compounding of felony, that is, where the perſon 
robbed, not only knows the robber, but alſo takes his property again, 
or receives other amends on agreement not to proſecute, is puniſhable 
as a miſdemeſnor with fine and impriſonment. Nay, by 25 Geo. II. 
c. 36. advertiſing a reward for the return of things ſtolen, with“ No 
queſtions aſked,” or words to that effect, ſubjects the deliverer and 
printer, each to a penalty of fifty pounds. 

Frequently exciting and occaſioning ſuits and quarrels, either at 
law or otherwiſe, called common barretry, is an offence puniſhable 
with fine and impriſonment. But no one can be a barrator in reſpect 
of one act only. An indictment muſt charge the defendant with 
being a common barrator. 1 Haw. 243—4. By 12 Geo. I. c. 29. 
if any one, who hath been convicted of forgery, perjury, ſubornation, 
or common barretry, ſhall practice as an attorney, ſolicitor, or agent 
in any ſuit; the court, upon complaint, ſhall examine it in a ſum- 
mary way; and if proved, ſhall direct the offender to be tranſported for 
ſeven years. Suing another in the name of a fictitious plaintiff, if 
in any of the King's ſuperior courts, is a high contempt and puniſh- 


able at their diſcretion; in the lower courts, by 8 Eliz. c. 2. it is 
O 0 2 puniſhable 
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puniſhable by fix moaths impriſonment, and treble damages to the 
party injured. 

Officious intermeddling in a ſuit, that we have no concern in, by 

maintaining or aſſiſting either party with money to carry it on, called 
maintenance, is an offence alſo againſt public juſtice, and puniſhable 
at Common Law by fine and impriſonment; and by 32 Hen. VIII. c. 9. 
with a forfeiture of ten pounds. But a man may ſupport the ſuit of 
his near relation, his ſervant, or his poor neighbour, from charity 
and compaſſion, with impunity. 
There is another ſpecies of maintenance; as where one aſliſts an- 
other in his pretenſions to certain lands, by taking or holding the 
poſſeſſion of them for him by force or ſubtlety ; or where one ſtirs up 
quarrels, and ſuits in the country, in relation to matters wherein he 1s 
no way concerned : and this kind of maintenance 1s punithable at the 
King's ſuit by fine and impriſonment, whether the matter in diſpute 
any way depended in plea. or not; but it is ſaid not to be actionable. 
1 Haw. 249. 

Champerty is a ſpecies of maintenance, and puniſhable in the ſame 
manner; being the agreement of any one with a plaintiff or defend- 
ant, to pay the expences of a ſuit, on condition of dividing the pro- 
perty ſued for between them in caſe they prevail; which is a kind of 
purchaſing a ſuit or right of ſuing. To prevent this no man at Com- 
mon Law can aſſign any right in a thing, unleſs he has that thing. 
abſolutely in poſſeſſion; and by 32 Hen. VIII. c. 9. no one ſhall ſell. 
or purchaſe any pretended. right or title to any land, unleſs the vender 
hath received the profits thereof for one whole year before ſuch grantor 
hath been in actual poſſeſſion of the land, or of the reverſion or re- 
mainder; on pain that both purchaſor and vendor ſhall forfeit the 
value of ſuch land to the King and proſecutor. Theſe offences relate 
to civil ſuits only. But, 

Compounding of informations upon penal ſtatutes is a fimilar offence 
in criminal cauſes; to prevent which, the 18 Eliz. c. 5. 1. 4. enacts, 
That if auy perſon informing under pretence of any penal law, makes 
any compoſition without leave of the court, or takes any money or 
promiſe from the defendant to excuſe him, he ſhall forfeit ten pounds, 
ſhall ſtand two hours on the pillory, and ſhall be for ever diſabled to 
ive in any popular or penal ſtatute, 


A con- 
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A conſpiracy to indict an innocent perſon of felony is a farther abuſe 
of juſtice, If ſuch innocent perſon be thus maliciouſly indicted and- 


acquitted, he may either have a civil action againſt the conſpirators, 
(as I have ſhewn p. 215.) or he may indict them at the ſuit of the 
King, and puniſh them by impriſonment, fine, and pillory. Send- 


ing letters threatening to accuſe any one of a crime puniſhable with 
death, tranſportation, pillory, or other infamous puniſhment, in order 
to extort money, or other valuable chattels, is by 30 Geo. II. c. 24. 
puniſhable at the diſcretion of the court, with fine, impriſonment, 
pillory, whipping, or tranſportation for ſeven years: 

Wilful and corrupt perjury is another offence under this head; but 
the law takes notice of no perjury, but ſuch as is committed in ſome 


court of juſtice, or before ſome magiſtrate or officer properly authorized. 
to adminiſter an oath, in ſome civil or criminal proceedings. The per- 


jury muſt almoſt be corrupt, wilful, and poſitive, not committed on 
ſurprize or the like; it muſt alfo be in ſome point material to the 
matter in queſtion ; no regard being paid either to votuntary oaths or 


perjury in any trifling collateral circumſtance. A Jew is ſworn on 


the Old Teſtament, and perjury upon the ſtatute may be aſſigned upon 
this oath. 2 Keb. 314. And Jews are allowed to wear their hats 
when they take an oath. Sr. 821, Mahomedans may be ſworn 
upon the Koran. Sr. 1104. And Heathens after the manner of their 
own country, 1 Atk. 21., Subornation of perjury is procuring another 
to take ſuch a falſe oath as would be conſidered as perjury iu the 
taker. The puniſhment for perjury, or ſubornation of perjury, at 
Common Law 1s fine and impriſonment. But the 5 Eliz. c. 9. if 
the offender be proſecuted on that ſtatute, inflicts perpetual infamy, 
and a penalty of forty pounds on the ſuborner ; and, in default of 
payment, impriſonment for fix months, and to ſtand with both ears 


nailed to the pillory. Perjury, by the ſame ſtatute, is puniſhable 
with fix months impriſonment, perpetual infamy, and a fine of twenty 


pounds, or to have both ears nailed to the pillory. But, as 2 Geo. II. 
c. 25. gives the court a power allo, either to ſend the offender to the 
houſe of correction for a term not excceding ſeven years, or tranſport 
tim for the ſame period, and makes it felony, without benefit of 


clergy, to eſcape or return before the expiration of the time; on this 


account, proſecutions for this offence are uſually carried on at Com- 
mon Law. Indecd if a defendant perjureth limſelf in Chancery, the 


Exchequer. 
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Exchequer Chamber, or the like, he is not puniſhable by 5 Eliz. that 
extending only to the witnefl=s: 3 Inf. 166. but he is puniſhable for 
the ſame by indiAment at the * Law. Bur. Mansfield. 1189. 
Neither is perjury, or ſubornation of perjury, in au action depending 
by mdifiment within the ſtatute of the 5th Eliz. but only in an action 
depending by writ, action, bill, COMmpla! nt, or information. 3 Inſt. 164. 
And it feems clear, that if the perſon incited to take ſuch a falſe oath, 
do not actually take it, the perion by whom he was fo incited, is 
not guilty of ſubornation of perjury ; vet it is certain, that he is liable 
to be puniſhed, not only by fine, but alto by infamous corporal pu- 
niſhment. 1 Haw. 177. But to convict a man of perjury, a probable 
evidence is not enough, but it muſt be a ſtrong clear evidence, and 
the witnefles muſt be more numerous than thoſe on the fide of the 
defendant, for otherwiſe, it is only oath againſt oath. 10 Mod. 194. 
And the party prejudiced by the perjury ſhall not be admitted to prove 
the perjury, L. Raym. 396. Quakers making ſolemn affirmation wil- 
fully and corruptly, ſhall ſuffer as in cafes of perjury. 8 Geo. I. c. 
5. . 2. 

Bribery is another ſpecies of offence againſt public juſtice; that is, 
when a judge or other perſon concerned in the adminiſtration of juſtice 
takes an undue reward to influence his conduct in his office. In in- 
ferior officers this offence is punithed with fine and impriſonment, and 
in the offer of a bribe, whether taken or not, the ſame. But by 
11 Hen. IV. all judges and officers of the King, convicted of bribery 
ſhall forfeit treble the bribe, be puniſhed at the King's will, and be 
diſcharged from the King” s ſervice for ever. The Chief Juſtice 'Thorp 
was hanged for it in the reign of Edw. III. and ſome remarkable 
examples have been made in parliament of perſons in the higheſt ſta- 
tions guilty of this crime. 

Attempting to influence a jury corruptly to any one ade, by any 
means whatever, is called Embracery, and is puniſhable by fine and 
impriſonment; and in the jurors fo influenced, by divers ſtatutes of 
Edw. III, perpetual infamy, e for a ycar, and forfeiture 
of the tenfold value. 

Falſe verdicis of jurors, whether occaſioned by embracery or not, 
was formerly puniſhed by attaint in the manner ſhewn, p. 250. 1. 1 

Negligence of duty in ſheriffs, coroners, conſtables, and other public 


officers entruſted with the adminiſtration of juſtice, is puniſhable by 
fine, 
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fine, and in very notorious caſes, with the loſs of their office, pro- 
vided it be a lucrative one. By 29 Geo. II. c. 30. omitting to ap- 


prehend perſons offering ſtolen lead, iron, and other metals to ſale, is 


puniſhable by impriſonment and a fine ſtated in the act. 

All opprefſions and tyrannical partiality of judges and other magi- 
ſtrates, in the adminiſtration or under. colour of their office, if proſe- 
cuted either by impeachment in parliament, or by information in the 
court of King's Bench, according to the rank of the offenders, is ever 
ſeverely puniſhed by fines, impriſonment, forfeiture of office, or other 
diſcretionary cenſure. 

Extortion is the laſt offence I ſhall mention under the abuſes of 
public juſtice. This is an officer's unlawfully demanding, in virtue 
of his office, any money or valuable conſideration, that he has no 
right to demand, or before it be due; and is puniſhable by fine and 
impriſonment, and ſometimes with a forfeiture of the office. 

2. The next claſs of offences among thoſe that infringe the rights 


of the public, are ſuch as are levelled at the public peace, and called. 


breaches of the peace. Theſe are riotous aflembling, unlawful hunt- 
ing, ſending threatening letters, deſtroying flood-gates, affrays, un- 


lawful aflemblies, tumultuous petitioning, forcible entry or detainer, 
going armed, ſpreading falſe tales, or prophecies, challenging to fight, 


and libels. 

The riotous aſſembling of twelve perſons and more, and not diſ- 
perſing upon proclamation, is of this kind. By 1 Geo. I. c. 5. if any 
twelve perſons are unlawtully aſſembled, to the diſturbance of the 
peace, and any one juſtice of the peace, ſheriff, under-ſherift, or mayor 
of a town ſhall think proper to command them by proclamation to 
diſperſe, if they contemn his orders, and continue together for one 
hour afterwards, ſuch contempt thall be felony without benefit of 
clergy. And, if the reading of the proclamation be by force oppoſed, 
or the reader be in any manner wiltully hindered from the reading of 
it, ſuch oppoſers and hunderers are felons, without benefit of elergys ; 
and all perſons to whom ſuch proclamation ought to have been made, 
and knowing of ſuch hindrance, and not diſperſing, are felons, with- 


out benefit of clergy. And all perſons are indemnified who ſhall 


chauce to kill any of the mob in endeavouring to diſperſe them. And 
if any perſon ſo riotouſly aſſembled, begin, even before proclamation, 
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to pull down any church, chapel, meeting-houſe, dwelling-houſe, or 
out-houſes, they ſhall be felons without benefit of clergy. 

By 9g Geo. I. c. 22. to appear armed in any encloſed foreſt or place 
where deer are uſually kept, or in any warren for hares or conies, or in 
any high road, open heath, common, or down, by day or night, with 
faces blacked, or otherwiſe d:/zuiſed, or (being ſo diſguiſed) to hunt, 
wound, Kill, or ſteal any deer, to rob a warren, or to ſteal fiſh, or 
to procure, by gift or promiſe of reward, any perſon to join them in 
ſuch unlawful act, is felony without benefit of clergy. 

Allo by the fame act, amended by 27 Geo. II. c. 15. knowingly to 
ſend any letter without a name, or with a fictitious name, demanding 
money, veniſon, or any other valuable thing, or threatening, without 
any demand, to kill any of the King's ſubjects, or to fire their houſes, 
outhouſes, barns, or ricks, is alſo felony without benefit of clergy. 

By 1 Geo. II. it. 2. c. 19. and 8 Geo. Il. c. 20. to pull down or de- 
ſtroy any loch, fluice, or flood. gate erected by act of parliament on a 
navigable river, or to reſcue any perſon in cuſtody for the ſame, is 
felony without benefit of clergy, and the offence may be tried in any 
adjacent county. And by 4 Geo. III. c. 12. maliciouſly damaging or 
deſtroying any banks, fluices, or other works on ſuch navigable 
river, opening the flood-gates, or otherwiſe obſtructing the navigation, 
is felony, puniſhable with tranſportation for ſeven years. Alſo by 
7 Geo. III. c. 40. maliciouſly pulling down or otherwiſe deſtroying 
any 7urnpike gate or fence, toll-houſe, or weighing engine thereunto 
belonging, erected by authority of parliament, or to reſcue any perſon 
in cuſtody for the ſame 1s felony, without benefit of clergy; and the 
oftence may be tried in any adjacent county. 

Afrays, as the public fighting of two or more perſons, is puniſhable 
by fine and impriſonment, according to the circumſtances of the caſe, 
Duelling, diſturbing the officers of juſtice in the execution of their 
office, fighting in the King's courts, in churches or church- yards, 
are great aggravations of the offence, Any private perſon preſent 1s 
juſtifiable in parting the combatants, let the conſequence be what it 
may. Conſtables, and other ſimilar officers, are bound to keep the 
peace, and may break open doors to ſuppreſs an affray, or apprehend 
the perſons fighting, and may either carry them before a magiſtrate, 
or impriſon them by his own authority, till the heat is over, and 
may perhaps then make them find ſureties for the peace : but he mult 
not lay hands on thoſe who contend only with hot words. 4 Haw. 1 37. 

By 
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5 & 6 Edw. VI. c. 4. if any perſon ſhall, by words only, quarrel, 
chide, or brawl, in a church or church-yard, the ordinary ſhall ſuſpend 
him, if a layman, from going to church, if a clerk in orders, from 
the miniſtration of his office during pleaſure : and, if any perſon in 
ſuch church-yard proceeds to ſmite or lay violent hands upon another, 
he thall be excommunicated ; or if he ſtrikes him with a weapon, or 
draws any weapon with intent to ſtrike, he ſhall, beſides excommunt- 
cation (being convicted by a jury) have one of his ears cut off; or, 
having no cars, be branded with the letter F in his cheek. Tevo per- 
ſons may conſtitute an affray : but, 

Three perſons or more will conſtitute a ris, rout, or unlawful aſ- 
ſembly. An unlawful aſſembly is the meeting of three or more to do 
an unlawful act, though they part again without any attempt to- 
wards it, and is puniſhable at Common Law, if the numbers affem- 
bled are more than three and lets than twelve, by fine and 1mprifon- 
ment. A meeting of twelve perſons may make the offence, as we 
have juſt ſeen, capital, according to the circumſtances. A rout is, 
where three or more aſſemble to do an unlawful act upon a common 
quarrel, ſuchꝭi as breaking down fences upon a right of way or com- 
mon claimed; and making ſome advances towards it. A riot, is 
where three or more actually do an unlawful act of violence, even with 
or without a common cauſe of quarrel ; or to beat a man, kill game 
in another's liberty, &c. or even to do a lawful act in a riotous man- 
ner, ſuch as removing a nufance : the puniſhment for a riot or rout is fine 
and impriſonment at Common Law, to which, in very atrocious caſes, 
the pillory is ſometimes added. If a jury acquit all but two in a riot, 
thoſe two cannot be guilty, there muſt be three to conſtitute guilt. 
2 Haw. 441. By 13 Hen. IV. c. 7. any two juſtices, together with 
the ſheriff or under-ſheriff of the county, may come with the poſſe 
comitatus, if need be, and ſuppreſs any ſuch riot, aſſembly, or rout, 
arreſt the rioters, and record upon the ſpot the nature and circum= 
ſtances of the whole tranſaction; which record alone ſhall be a ſuth- 
cient conviction of the offenders. On this ſtatute it is held, that all 
perſons, noblemen, and others, except women, clergymen, perſons 
decrepid, and minors under fifteen, are bound to attend the juſtices in 
ſuppreſſing a riot, on pain of fine and imprifonment : and that any 
battery, wounding, or killing the rioters, that may happen in fo 
doing, is juſtifiable, 
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By 13 Car. II. ſt. 1. c. 5. not more than twenty names ſhall be 
ſigned to any petition to the King, or either houſe of parliament, for 
any alteration of matters cftabliſhed by law in.church or ſtate ; unleſs 
the contents thereof be previouſly approved, in the county, by three 
juſtices, or the majority of the grand jury at the aſſhzes or quarter- 
ſellions; and in London, by the lord mayor, aldermen, and common 
council; and no petition ſhall be delivered by a company of more than 
ten perſous, on pain iu either caſe of 1ncurring a penalty not excecd- 
ing one hundred pounds, and three months impriſonment. So near is 
. tumuliuous petitioning a-kin to rioting. 

Violently taking or holding poſſeſſion of lands and tenements, with 
menaces, force and arms, without the authority of law, called for- 
cible entry or detainer, is puniſhable by teveral ſtatutes. By 5 Ric. II. 
ſt. 1. c. 8. all forcible entries are puniſhed with impriſonment and 
ranſom at the King's will, and, by divers other ſtatutes, upon any 
forcible entry, or forcible detainer after peaceable entry, into any 
lands, or benefices of the church, one or more juſtices of the peace 
taking ſufficient power of the county, may go to the place, and there 
record the force upon his own view, as in cafe of riots; and upon 
ſuch conviction may commit the oftender to gaol till he makes tine 
and ranſom to the King. And further, the juſtice or juſtices have 
power to ſummon a jury, to try the forcible entry or detainer com- 
plained of; and if the ſame be found by that jury, then, beſides the 
fine on the offender, the juſtices ſhall make reſtitution, by the ſheriff, 
of the poſſeſſion, without inquiring into the merits of the title; and 
the ſame may done by indictment at the general ſeſſions ; but this act 
does not extend to ſuch as endeavour to maintain poſſeſſion by force, 
where they themſelves, or their anceſtors have been in the peaceable 
enjoyment of the lands and tenements for three years immediately pre- 
ceding. Holding over by force, where the tenant's title was under a 
| leaſe, now expired, is held to be forcible detainer. If a forcible en- 
try or detainer ſhall: be made by three perſons or more, it is a riot, 
and puniſhable as ſuch, Dal. c. 44. 

Under the head of forcible detainer, I may mention that of an inn— 
keeper detaining the goods or perſon of his gueſt for the reckoning, 
or the horſe of a gueſt, till he 1s paid for his food, and this he may do 
without any agreement for that purpoſe ; but ſuch a horſe may be de- 
tained only for his own meat, and not for the meat of the gueſt, or 

. that 
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that of any other horſe, nor can the innkeeper uſe ſuch horſe, ſuch 
detention being in the nature of a diſtreſs: by the cuſtom, however, 
of London and Exeter, but in no other place, horſes left at an inn, 
and eating out their own price, the innkeeper may take him as his 
own, on the reaſonable appraiſement of four of his neighbours ; but 
by the cuſtom of the realm, he hath no power to ſell the horſe. Bac. 
Abr. Inns. D. 1 Bul. 207. By 1i & 12 W. III. c. 15. ſ. 2. if any 
innkeeper, alchouſckceper, victualler, or ſutler in giving any account 
or reckoning in writing or otherwiſe, ſhall refuſe or deny to give in the 
particular number of quarts, or pints, or ſhall {ell in meaſures unmarked ; 
it ſhall not be lawful for him, for default of payment of ſuch reckoning, 
to detain any goods or other thing belonging to the perſon or perſons 
from whom ſuch reckoning ſhall be due, but ſhall be left to his action 
at law for the ſame. : 

Riding or going armed with dangerous or unuſual weapons, 1s 
deemed alto an infringement of the peace, and is puniſhable by 
2 Edw. III. c. 3. by impriſonment during the King's pleaſure, and a 
forfeiture of the arms. But it is held upon this ſtatute, that no per- 
ſon is within the meaning, who arms himſelf to ſuppreſs riots, rebels, 
or enemies; nor 1s any wearing of cuſtomary arms for ornament, or 
defence, in ſuch places, and on ſuch occaſions, as the faſhion au- 
thorizes, within the words of the ſtatute; nor any man's aſſembling 
his neighbours and friends in his own houſe, againſt thoſe who threaten 
to do him any violence, his houſe being his caſtle. 1 Hazy. 1 36. 

Spreading falſe and injurious news and ales that create jealouſies 
and enmity between the King and his nobles, or concerning any great 
man of the realm, is punithable at Common Law with fine and im- 
priſonment. So is it by ſeveral ſtatutes. ale and pretended prophe- 
cies alarming the people are equally unlawful and puniſhable, by 
5 Eliz.c. 15. with a fine of one hundred pounds, and one year's im- 
priſonment, for the firſt offence, and a forfeiture of all goods and 
chattels and impriſonment during life for the ſecond. 


Even exciting others to a breach of the peace is an offence of the 


{ame kind. Challenges to fight either by word or letter, or to be the 


bearer of ſuch challenge, are puniſhable with fine and impriſonment 


according to circumſtances. By 9 Ann. c. 14. it a challenge ariſes 


on account of any money won at gaming, or it any aflault or affray / 
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happen on ſuch account, the offender ſhall forfeit all his goods to the 
crown, and futter two years impriſonment, 

Libels, in their moſt extenſive meaning, imply any writings, pic- 
tures, or emblems of an immoral or illegal tendency; but in the ſenſe 
we are to conſider them here, they are malicious defamations made 
public by either printing, writing, figns, or pictures, and are deemed 
a breach of the peace, as they tend to diſturb the public repoſe, In 
the eye of the law the communication of a libel, though it be to one 
perſon only, is a publication of it; of courſe, ſending an abuſive pri- 
vate letter to a man is as much a hbel, as if it were openly printed. 
It is immaterial alſo whether the ſubject matter of the hbel be true or 
falſe, it being the provocation that is punithable, and not merely the 

falſity, though the falſity is an aggravation of the crime. In a civil 
action we ſaw (page 214.) that a libel muſt appear falſe as well as de- 
famatory, or the party libelled could prove no injury, of courſe, can 
obtain no compenſation; but in ſuch libels as are conſtrued a breach 

of the peace, if they tend to provoke wrath, they are criminal. The 
puniſhment of ſuch a libel, if either the making, repeating, printing, 
or publiſhing be proved, is fine, and ſuch corporal many as the 
court thinks proper to inflict. 

3. Offences againſt public trade are next in order; theſe are owling, 
ſmuggling, bankruptcy, uſury, cheating, foreſtalling, regrating, 
engroſſing, monopohes, carrying on trades unlawfully, and trauſport- 
ing and ſeducing artiſts, 

Owling, ſo called from being committed in the night, is the ex- 
portation of wool or ſheep from this kingdom, to the injury of the 
woollen manufacture. By 8 Eliz. c. 3. tranſportation of live ſheep, 
OT embarking them on board any ſhip, is forfeiture of goods, and 
one year's impriſonment, for the firſt offence, with the loſs of the 
left hand at the end of the year, which ſhall be cut off in ſome public 
market, and there nailed upon the openeſt place ; for the ſecond of- 
fence it is felony. By 12 Car. II. c. 32. & 7 & 8 W. III. c. 28. 
exportation of wool, ſheep, or fullers earth is ſubject to pecuniary 
penalties, and the forfeiture of the intereſt of the ſhip and cargo by 
the owners, if privy ; and confiſcation of goods, and three years im- 
priſonment to the maſter and all the ſeamen : and by 4 Geo. I. c. 11. 
farther enforced by acts of Geo, II. tranſportation for ſeven years, if 
the penalties be not paid, 


Smuggling, 
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Smuggling, or the clandeſtine importation of goods without paying 
the duty, is puniſhed by a variety of ſtatutes inflicting pecuniary pe- 
nalties and ſeizure of the goods ſo imported, and adding the guilt of 
felony with tranſportation for ſeven years upon practices more open, 
avowed, and atrocious. And by 19 Geo. II. c. 34. if three or more 


perſons ſhall aflemble, with fire-arms or other offenſive weapons, to 


alſiſt in the illegal exportation or 1mportation of goods, or in reſcuing 
the ſame after ſciſure, or in reſcuing offenders in cuſtody for ſuch of- 
tences, or ſhall paſs with fuch goods in diſguite ; or ſhall wound, 
ſhoot at, or aſſault any officers of the revenue, when in the execution 
of their duty, ſuch perſons ſhall be felons without benefit of clergy. 
There are ſeveral laws alſo in force, inflicting pecuniary penalties on 
the buyers or ſellers of ſmuggled or prohibited goods. 

Bankruptcy we have ſpoken largely of already, page 174. f. 10. of 
courſe it is unneceflary to repeat it here: but we may ſubjoin under 
this head, that by 32 Geo. II. c. 28. if a priſoner, charged in exe- 
cution for any debt under a hundred pounds, neglects or refuſes on 
demand to diſcover and deliver up his effects for the benefit of his cre- 
ditors, he 1s guilty of felony, and 1s puniſhable with tranſportation for 
leven years. 

Uſury is the taking unlawful intereſt for the Ioan of money, of this 
alſo we have treated largely, page 169. ſ. 3. to 172, where we ob- 
ſerved, that the legal intereſt is five per cent. in England, and fix per 
cent. in Ireland, and all contracts for taking more are void, and the 
lender ſhall forfeit treble the ſum borrowed : alſo if any ſerivener or 
broker takes more than five ſhillings per cent. for procuring money, 
or more than one ſhilling for making a bond, he ſhall forfeit twenty 
pounds, with coſts, and ſhall ſuiter impriſonment for half a year. By 
17 Geo. III. c. 26. to take more than ten fhillings per cent. for pro- 
curing any money to be advanced on any life annuity, is an indictable 
miſdemeſnor, and puniſhed with fine and impriſonment ; 1o allo is the 
procuring or ſolliciting any minor to grant any life annuity, or to pro- 
miſeo r otherwiſe engage to rectify it when he comes of age. 

Cheating, if indicted, as it may be, at Common Law, is puniſhable 
by fine and impriſonment, though the readier and more uſual method 
is by levying, on a ſummary conviction, by diſtreſs and ſale, the for- 


feitures inflicted by the many acts of parliament paſſed to puniſh frauds 
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392 
in trades and traders. Under this head may be reckoned breaking the 


aſſize of bread, or the rules reſpecting its price and quantity laid down 
by law, and the offence of ſelling with falſe weights and meaſures, 
Any deceitful practice by cozening another by artful means, whether in 
matters of trade or otherwiſe, as by playing with falſe dice, or the like, is 
punithable with fine, impriſonment, and pillory. And by 33 Hen. VIII. 
c. I. & 30 Geo. II. c. 24. if any man defrauds another of any valu- 
able chattels, by colour of any falſe privy token, counterfeit letters, 
or falſe pretence, or pawns or diſpoſes of another's goods without the 
conſent of the owner, he ſhall ſuffer ſuch puniſhment by impriſon- 
ment, fine, pillory, tranſportation, whipping, or other corporal pains 
as the court ſhall direct. In ſuch impoſitions and deceits, where com- 
mon prudence may guard perfons againſt their ſuffering from them, as 
ſelling fixteen gallons of beer for eighteen ; felling an unſound horſe 
for a ſound one, and the like, the party aggrieved 1s left to his civil 
remedy for redreſs, ſuch offences not being indictable. Burr. 
Mansfield. 1125. | 

Forgſtalling the market, that is, buying or contracting for any 
merchandize or proviſions coming in the way to market; diſſuading 
perſons bringing their goods or proviſions there; or perſuading them 
to enhance the price when there, thus making the market dearer, 1s 

an oftence at Common Law, and puniſhable with cara ger cag? fine and 
impriſonment. So is 

Regrating, that is, enhancing the pric? of proviſions, by brin ging 
of corn or other dead proviſions in any market, and ſelling it again in 
the ſame market, or within four miles of the place. 

Engreſſing alſo is a crime at Common Law of equal die, and equal 
puniſhment : this is buying ap large quantities of corn or other dead 
proviſions, deſigning to fell them again. So alſo is engroffing any 
other commodity, with an intent to (-11 it at an breslbtäble price. 

Meonpoly, in other branches of trade, is a ſimilar offence to en— 
groſſing in proviſions. By 21 Jac. I. c. 3. monopolies are declared 
contrary to law, and void (except as to patents not exceeding the grant 
of fourteen years, to the authors of new inventions, and except alſo 
patents concerning printing, ſaltpetre, gun-powder, great ordnance, 
and ſhot) the puniſhment for which 1s forfeiture of treble damages 
and double coſts to thoſe whom they attempt to diſturb ; and if mo- 


nopoliſts procure any action brought againſt them for theſe damages, 
to 
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to be ſtayed by any extrajudicial order, other than that of thie court 
wherein it is brought, they incur the penalties of a premunire. Com- 
binations of victuallers or artificers, to raiſe the price of proviſions, or 
any commodities, or the rate of labour, are by ſeveral ſtatutes parti- 
cularly and ſeverely puniſhed, and by 2 & 3 Edw. VI. c. 15. gene- 
rally, with the forfeiture of ten pounds or twenty days impriſonment, 
with an allowance- only of bread and water for the firit offence; twenty 
pounds or the pillory for the ſecond ; and forty pounds or the pillory, 
loſs of one car, and perpetual infamy, for the third. 

Exerciſing a lrade in any town, without having ſerved an apprentice- 
{hip for teven years is, by 5 Eliz. c. 4. puniſhable with the penalty of 
forty ſhillings by the month. 

To prevent the ſeduction or tranſportation of artiſts, which is con- 
{idered as deſtructive of our home manufactures, it is enacted by 
5 Geo. I. c. 27. that ſuch as ſo entice or ſeduce them ſhall be fined 
one hundred pounds, and be impriſoned three months; and for the 
ſecond offence ſhall be fined at diſcretion, and be impriſoned a year: 
and the artificers ſo going into foreign countries, and not returning 
within ſix months after warning given them by the Britiſh ambaſſador 
where they reſide, ſhall be deemed aliens, and forfeit all their lands 
and goods, and ſhall be incapable of any legacy or gift. By 23 Geo. II. 
c. 13. the ſeducer incurs a penalty of five hundred pounds for each ar- 
tificer contracted with to be ſent abroad, and twelve months impriſon- 
ment for the firſt oftence : and one thouſand pounds and two years 
impriſonment for the ſecond, And by the fame ſtatute connected 
with 14 Geo. III. c. 71. if any perſon exports any tools or utenſils 
uſed in the filk, linen, or cotton, woolen manufactures, (excepting wool 
cards to North America, 15 Geo. III. c. 5.) he forfeits the fame, and 
two hundred pounds; and the captain of the ſhip (having knowledge 
thereof) one hundred pounds: and if any captain of a King's ſhip, or 
officer of the cuſtoms, knowingly ſuffers ſuch exportation, he forfeits 
one hundred pounds, and his employment, and is for ever made 1n- 
capable of bearing any public office; and every perſon collecting ſuch 
tools or utenſils, in order to export the ſame, ſhall, on conviction at 
the aſſizes, forfeit ſuch tools, and alſo two hundred pounds. 

4. The fourth claſs of offences under this head are thoſe againſt the 
public health, of which there are only two; breaking of quarantine, 


and ſelling unwholeſome proviſions. 
'The 
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The firſt is a felony without clergy. By 1]Jac. I. C. 1. Hf any 
perſon infected with the plague, or dwelling in an infected houſe, be 
commanded by the mayor or conſtable, or other head officer of his 
town or vill, to keep his houſe, and ſhall venture to diſobey it, he 
may be entorced by the watchmen appointed on ſuch melancholy oc- 
caſions, to obey ſuch neceflary command: and if any hurt enſue by ſuch 
enforcement the watchmen are thereby indemnified. And farther, if 
tuch perſon, ſo commanded to confine himſelf, goes abroad, and con- 
verſes in company, if he has no plague-fore upon him, he ſhall be 
punithed as a vagabond by whipping, and be bound to his good be- 
haviour ; but if he has any infectious ſore upon him uncured, he 
thall then be guilty of felony. The ſtatutes of 26 Geo. II. c. 6. and 
29 Geo. II. c. 8. regulate the mode of performing quarantine, mak- 
ing the maſters of ſhips coming from infected places, and difobeying 
the directions there given, or having the plague on board and con- 
cealing it, guilty of telony without benefit of clergy. The fame pu- 
niſhment is inflicted alſo on perſons eſcaping from the lazarets or places 
wherein quarantine is to be performed; and on ofhcers and watchmen 
neglecting their duty; and on perſons conveying goods and letters from 
ſhips peforming quarantine, | 

By 51 Hen. III. ſt. 6. c. 7. the ſale of corrupted wine, contagious or 
unwholeſome fleſh, or fiſh bought of a Jew, is prohibited on pain of 
amercement for the firſt offence ; pillory for the ſecond ; fine and 
impriſonment for the third; and abjuration of the town for the fourth. 
And by 12 Car. II. c. 25.f. 11. any brewing or adulteration of wine 
is punithable with the penalty of one hundred pounds, if done by the 
wholeſale merchant, and forty pounds if done by the vintner or retail 
trader. 

5. The laſt claſs of offences under ſuch as affect the public, are 
thoſe againſt the police or œconomy, that is, the due reputation and 
domeſtic order of the kingdom. Theſe are clandeſtine marriages, bi- 
gamy, ſoldiers or ſailors wandering, gipſies wandering, common nu- 
ſauces, idleneſs, luxury, gaming, and killing game. 

With reſpect to clandeſtine marriages, by 26 Geo. II. c. 33. to ſo- 
lemnize marriage in any other place befides a church or public chapel, 
wherein banns have been uſually publithed, except by licence from 
the archbiſhop of Canterbury, or in ſuch church or chapel without 


due publication of the . or proper licence, renders the marriage 
void, 
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void, ſubjects the miniſter ſolemnizing it to felony puniſhable by 
tranſportation for fourteen years; and, by former ſtatutes, he and his 
aſſiſtants to a penalty of one hundred pounds. To make a falſe entry 
in a marriage regiſter; to alter it when made; to forge or counterfeit 
ſuch entry, or a marriage licence, to cauſe or procure, or act or aſſiſt 
in ſuch forgery; to utter the ſame as true, knowing it to be counter- 
feit; or to deſtroy or procure the deſtruction of any regiſter, in order 
to vacate any marriage, or ſubject any perſon to the penalties of this 
act, makes the party guilty of felony without benefit of clergy. 

Bigamy or polygamy, that is, having more wives or huſbands than 
one at one time is felony. By the Eccleſiaſtical Law a ſecond mar- 
riage, the former huſband or wife being living, is void. By 1 Jac. I. 
c. 11. if any perſon being married, do afterwards marry again, the 
former huſband or wife being alive, it is felony, but within benefit 
of clergy. In this caſe, the ſecond wife may be admitted as a witneſs 
againſt the huſband, ſhe being in fact no wife; and vice verſa, ſo 
may the huſband. This act, however, has the five following ex- 
ceptions, in which ſuch ſecond marriage, (though in the firſt three it 
is void) 1s not felony. 1. Where either party hath been continually 
abroad for ſeven years, whether the party in England hath notice of 
the other's being living or no. 2. Where either of the parties hath 
been abſent from the other ſeven years within this kingdom, and the 
other party hath had no knowledge of the other's being alive within 
that time. 3. Where there is a divorce (or ſeparation @ menſa et 
thoro) by ſentence in the ecclefiaſtical court. 4. Where the firſt mar- 
riage is declared void by any ſuch ſentence, and the parties looſed a 
vinculg, Or, 5, Where either of the parties was under the age of con- 
ſent at the time of his marriage; as in this caſe the ſecond marriage 
declares a non-aflent of one of the parties, of courſe, renders the firſt 
marriage void: unleſs at the age of conſent the parties had agreed to 
the marriage; this would have completed the contract, and conſe- 
qently ſuch ſecond marriage, it is apprehended, would fall within the 
intention and penalties of the act. 

It is rather a ſevere law, but foldrers and mariners idly wandermg 
about the country, or perſons pretending to be ſoldiers or mariners, 
not having a teſtimonial or paſs from a juſtice of the peace, limiting 
the time of their paſſage; or exceeding the time limited, unleſs they 
fall ſick on the road; or forging ſuch teſtimonial, are, by 39 Eliz. 

Q q c. 17. 
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c. 17. guilty of felony without benefit of clergy. But if any honeſt 
freeholder, or other perſon of ſubſtance, will take ſuch wandering ſol- 
dier or mariner into his ſervice, and he abides in the ſame for one 
year; unleſs licenſed to depart by his employer (who in ſuch cate 
* ſhall forfeit ten pounds), he ſhall be exempted from the penalty of 
this act. 

By t & 2 Ph. & M. c. 4. and 5 Eliz. c. 20. if any perſons falling 
under the denomination of gip/ies or Egyptians, that is, perſons uſing 
no craft nor feat of merchandize, but going about from ſhire to ſhire and 
place to place in great companies, and uſing great, ſubtle, and crafty 
means to deceive the people, bearing them in hand, that they by 
palmeſtry could tell men's and women's fortunes; and ſo many times 
by craft and ſubtlety have deceived the people of their money, and alſo 
have committed many heinous felonies and robberies. If any ſuch 
perſons ſhall be imported into this kingdom, the importer ſhall for- 
feit forty pounds. And if the Egyptians themſelves remain one 
month in this kingdom ; or if any perſon being fourteen years old 
(whether natural born ſubje& or ſtranger) which hath been ſeen or 
found in the fellowſhip of ſuch Egyptians, or which hath diſguiſed 
him or herſelf like them, ſhall remain in the ſame one month, or at 
ſeveral times, he ſhall be adjudged guilty of felony without benefit of 
clergy. 

Common nuſances are a public offence, being either the doing of a 
thing to the annoyance of the people in general, or the neglecting to 
do a thing which the common good requires; ſuch are obſtructing or 
omitting to repair highways, bridges, and public rivers ; for which 
the perſons, ſo obſtructing, or omitting to repair when they ought, are 
indictable, or preſentable to a judge of aſſize, or juſtice of the peace. 
What private nuſances are, have been ſhewn in page 225. All ſuch 
nuſances, as, when injurious to private perſons are actionable, viz. of- 
fenſive trades and manufactures, are, when detrimental to the public, 
_ puniſhable by public proſecution, and ſubject to ſuppreſſion and fine 
according to the miſdemeſnor. The trade of a zallow-chandler, brewer, 
&c. in a town is deemed a nuſance; fo is a g/aſs-houſe, or a manufactory 


for making noiſome and offenſive liquors, as ſpirit of ſulphur, oil of 


vitriol, and the like. 1 Haw. 199. Burrow. Mansfield, 333. Keep- 
ing of hogs in any city or market town is a public nuſance; fo are 


all diſorderly ns or ne wann gaming-houſes, unlicenſed 
ſtag [£0 
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ſiage- plays, booths and ſtages for rope-dancers, mountebanks, and the 
like. Inns indeed, being intended for the lodging and reception of 
travellers, may be indicted, ſuppreſſed, and fined, if they refuſe to 
entertain a traveller without very ſufficient cauſe. By 10 & 11W. III. 
c. 17. all lotteries are declared to be public nuſances, and all grants, 
patents, or licences for the ſame, to be contrary to law. By ꝙ & 10 
W. III. c. 7. making and ſelling of fireworks and ſquibs, or throwing 
them about in the ſtreet, is, on account of their danger, deemed a 
common nuſance, and of courſe puniſhable by fine. And by 12 Geo. III. 
c. 61. making, keeping, or the carriage of too large a quantity of gun- 
powder, at one time, or in one place or vehicle, is, though not de- 
clared a common nuſance, prohibited under heavy penalties. Eaves- 
droppers, or ſuch as liſten under walls, windows, or eaves of houſes, 
to hearken after diſcourſe, and thereupon to frame ſlanderous and miſ- 
chicvous tales, are a common nuſance, preſentable at the court-leet ; 
or are indictable at the ſeſſions and puniſhable by fine and finding ſure- 
ties for their good behaviour. Common ſcolds are alſo a public nuſance 
to the neighbourhood ; and if any woman be convicted, ſhe ſhall 
be ſentenced to the ducking-ſtool, that 1s, to be plunged in water 
for her puniſhment. Diſturbing a neighbourhood, with a ſpeaking- 
trumpet in the night, has been deemed a nuſance. Hr. 704. So is 
a maſtiff, left to go at large in the ſtreets unmuzzled. Burne. Nu- 
ſance. And a monſter of the human kind, ſhewn for money, dead 
or alive, has been held a miſdemeſnor. 2 Cha. Ca. 110. A maſter is 
indictable for a nuſance done by his ſervant. Ld. Ray. 264. And the 
court never admits a perſon convicted of a nufance to a ſmall fine, un- 
til proof is made of the nuſance being removed. Dall. c. 66. An act 
of general pardon will diſcharge the tine, but not the abatement of the 
nuſance. 2 Salk. 458. 

[dleneſs al ſo is a high offence againſt public oeconomy. By 1 7 Geo. II. 
c. 5. idle and diſorderly perſons are puniſhable with one month's um- 
priſonment in the houſe of correction; rogues and vagabonds, with 
whipping and impriſonment, not exceeding fix months; and incorri- 
gible rogues with whipping and impriſonment, not exceeding two 
years. Breach and eſcape from confineiment in one of an inferior claſs 
ranks him among incorrigible rogues, and in a rogue (before incor- 
rigible) makes him guilty of felony, and ſubject to tranſportation for 
leven years: and perſons harbouring vagrants are ſubject to a penalty 
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of forty ſhillings, and all expences brought upon the parith thereby. 
Idle and diforderly perſons are as follow, viz. perſons threatening to 
run away and leave their wives and children to the parith ; perſons re- 
turning unlawfully, without a certificate, to a place from which they 
have been legally removed by two juſtices ; perſons who live idle, 
refuſing to work for cuſtomary wages, and have not wherewithal to 
maintain themſelves with, and beggars. 17 Geo. II. c. 5. Alto by 
the ſame ſtatute rogues and vagabonds are as follow, v/z. perſons ga- 
thering alms under pretences of loſs by fire, or other caſualty ; per- 
{ons collecting from priſons, gaols, or hoſpitals; fencers ; bearwards ; 
ſtrolling players, or fidlers ; juglers; gipſies; fortune-tellers ; gam— 
blers; perſons running away from their wives and children, leaving 
them to the pariſh ; pedlars not licenſed ; perſons wandering about, 
lodging in barns, &c. not giving a good account of themſelves ; wan- 
dering ſoldiers and ſeamen, without certificates, and all other wan- 
derers and beggars. Incorrigible rogues are, by the ſame act, viz. end- 
atherers offending againſt the 13 Geo, I. c. 23. ſuch as collect ends of 
yarn or the refuſe pieces of woolen goods, which the law puniſhes, to 
prevent abuſes in the woolen manufacture; perſons apprehended as 
rogues and vagabonds, and flying in the face of juſtice, or ſuch per- 
ſons eſcaping from priſon before the expiration of their confinement, 
and all rogues and vagabonds convicted of a ſecond oftence. By 1 7 Geo. II. 
c. 5. 1. 5. ten ſhillings reward is allowed to private perſons for ap- 
prehending any rogue or vagabond ; and a penalty of ten ſhillings is 
_ inflicted on ſuch as neglect to apprehend them, when ordered by a ma- 
giſtrate. | | 
Luxury, or extravagant expences in dreſs, diet, &c. may be claſſed 
alſo under the head of public economy. Formerly there were many 
laws to reſtrain exceſs in apparel as a public evil ; but one reſpecting 
diet exiſts at preſent unrepealed, vis. 10 Edw. III. ſt. 3. which en- 
acts, that no man ſhall be ſerved at dinner or ſupper with more than 
two courſes; except upon ſome great holiday there ſpecified, in which 
he may be ſerved with three. And, under this head, I'Il take the op- 
portunity to mention, that for the encouragement of fiſheries and the 
increaſe of cattle, by 2 & 3 Edw. VI. c. 19. 5 Eliz. c. 5. & 38 Eliz. 
C. 7. no perſon ſhall cat any mcat without a licence, on Fridays, Sa- 
turdays, the embering days, or in Lent, nor on any other fiſh day, 
on pain of forfeting twenty ſhillings, or being impriſoned one month. 


Gaming 
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Gaming is univerſally allowed to be a public evil. To reſtrain this, 
among the lower claſs of people, the 33 Hen. VIII. c. 9. prohibits to 
all but gentlemen the games of tennis, tables, cards, dice, bowls, 
coits, and other unlawful diverſions there ſpecified, unleſs in the time 
of Chriſtmas, under certain pecuniary pains and impriſonment; and 
the ſame ſtatute, with that of 30 Geo. II. c. 24. inflicts pecuniary pe- 
nalties as well upon the maſter of any public houſe, wherein ſervants 
are permitted to game, as upon the ſervants themſelves who are found 
to be gaming there. In more exalted life, by 16 Car. II. c. 7. if any 
perſon by playing or betting ſhall loſe more than an hundred pounds 
at one time, he ſhall not be compellable to pay the ſame; and the 
winner ſhall forfeit treble the value, one motety to the King, and the 
other to the informer. By 9 Ann. c. 14. all bonds and other ſecu- 
rities, given for money won at play, or money lent at the time to 
play withal, ſhall be utterly void: all mortgages and incumbrances of 
lands made upon the ſame conſideration, ſhall be and enure, to the 
uſe of the heir of the mortgagor : if any perſon at one time loſes ten 
pounds at play, he may ſue the winner, and recover it back by action 
of debt at law; and in cafe the loſer does not, any other perſon may 
ſue the winner for treble the ſum ſo loſt ; and the plaintiff, in either 
caſe, may examine the defendant himſelf upon oath ; (money loſt at a 
| horſe or foot race falls within this act. Str. 1159. 2 Mils. 36.); and 
in any of theſe ſuits no privilege of parliament ſhall be allowed. Alſo 
if auy perſon cheats at play, and at one time wins more than ten 
pounds, or any valuable thing, he may be indicted thereon, and ſhall 
forfeit five times the value, ſhall be deemed infamous, and ſuffer ſuch 
corporal puniſhment as in caſe of wilful perjury. By ſeveral ſtatutes 
of Geo. II. all private lotteries by tickets, cards, or dice (and partt- 
cularly the games of faro, baſſet, ace of hearts, hazard, paſlage, rolly- 
polly, and all other games with dice, except back-gammon) are pro- 
hibited on pain of forfeiting two hundred pounds by him that ſhall 
erect ſuch lotteries, and fifty pounds a time by the players. By many 
ſtatutes, alſo public lotteries are prohibited under heavy pecuniary 
penaltics, unleſs by authority of parliament, and all kinds of inge— 
nious devices under the name of ſales or otherwite, which in the end 
are equivalent to lotteries. To prevent the multiphcity of horſe-races, 
another ſpecies of gaming, by 13 Gco. II. c. 19. it is enacted, That 


no plates or matches, under fifty pounds value, ſhall be run, on pain 
| | ot 
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of two hundred pounds penalty, to be paid by the owner of each horſe 
running, and one hundred pounds by ſuch as advertiſe the plate. By 
18 Geo. II. c. 34. the forfeitures of the 9 Ann. may be recovered in a 
court of equity; and if any man be convicted upon the information or 
indictment of winning or loſing at any fitting ten pounds, or twenty 
pounds within twenty-four hours, he thall forfeit five times the ſum. 
By 9 Ann. c. 14. 1. 6. two juſtices may examine any perſon reported 
to live by gaming, and if he does not make it appear to the,contrary, 
may bind him to good behaviour for twelve months; and, in default 
of his giving ſufficient ſecurity, niay commit him to the common gaol 
till he does: and if he loſes at any fitting twenty ſhillings, during 
the time he is bound, ſuch playing ſhall be deemed a forfeiture of the 
recoguizance. | 

With reſpect to killing of game, we have had occaſion to mention 
it before, page 159. where I ſhewed that no qualification will entitle 
a man to the liberty of ſporting, unleſs he has a grant of free-warren. 
Certain qualifications will indeed exempt him from the penalties of 
the game laws, but he will nevertheleſs be a treſpaſſer, and be liable 
to be ſued for ſuch treſpaſs in a court of law. The qualifications al- 
luded to, are by the Statute Law, as follow. 1. Having a freehold 
eſtate of one hundred pounds per annum; 2. A leaſehold for ninety-nine 
years of one hundred and fifty pounds a year; 3. Being the fon and 
heir apparent of an eſquire, or perſon of ſuperior degree; and, 4. Be- 
ing the owner or keeper of a foreſt, park, chaſe, or warren. Un- 
qualified perſons tranſgreſſing theſe laws by killing game, keeping en- 
gines for that purpoſe, or even having game in their cuſtody; or for 
perſons, however qualified, that kill game, or have it in poſſeſſion at 
improper ſeaſons of the year, or unſeaſonable hours of the day or night, 
on Sundays or on Chriſtmas day, are ſubje& to various pecuniary pe- 
naltics and corporal puniſhment by different ſtatutes, on any of which, 
but only on one at a time, juſtices of the peace may convict in a ſum- 
mary way, as, in moſt of them, proſecutions may be carried on at the 
aſſizes. And by 28 Geo. II. c. 12. no perſon, however qualified to 
kill, may fell, or expoſe to ſale, any game, on pain of like forfeiture 
as if he had 10 qualification. 

We come now to the laſt claſs of offences in our general diſtri- 
bution, which are puniſhable by the laws of this country ; namely, 
thoſe which in a more particular manner are injurious to individuals. 

| | While 
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While injuries affect individuals only, they fall under the notion of 
private wrongs, a ſatisfaction for which was the ſubject of the preceding 
book, but when they are attended with a breach of the peace, and by 
their evil tendency threaten the ſubverſion of all civil ſociety, they be- 
come wrongs of a public nature, and the proſecution of them is al- 
ways at the ſuit of the crown, the executory power of the law. Theſe 
crimes then, againſt individuals, are chiefly of three kinds; 1. Againſt 
their perſons; 2. Their habitations ; and, 3. Their property. 

I. Of crimes injurious to the perſons of individuals, the principal 
one is homicide, that of taking away life, which no man is juſtifiable 
in depriving himſelf or another of. Now homicide is of three kinds; 
juſtifiable, excuſable, and felonious. 


1. Juſtifiable homicide may be ſubdivided alſo into three kinds; 


that from neceſſity; that for the purpoſes of public juſtice; aud that 
for the prevention of any atrocious crime. 

Such as is owing to unavoidable zecęſity, without any will, inten- 
tion, or deſire, and without any inadvertency or negligence in the 
party killing, is certainly without any degree of guilt: as, for ex- 
ample, where a ſheriff or executioner puts a malefactor to death by 
virtue of his office. But to juſtify ſuch homicide, the law muſt re- 
quire it; of courſe, wantonly to kill a felon or a traitor, attainted or 
outlawed, uncompelled and extrajudicially, is murder; nay, if judg- 
ment of death be paſſed by a judge not properly authorized, ſuch judge 
is guilty of murder. Legal judgment alſo muſt be executed by the 
proper officer or his deputy; ſo that was even the judge, or any other 
perſon to do it, of his own head, it would be murder. The execution 
muſt alſo be conformable to the ſentence of the court; for ſhould a 
| ſheriff behead one adjudged to be hanged, or hang one ſentenced to be 


beheaded, it would be murder. The King, indeed, may remit * 


AE 


Ll Hs . 
Homicide is alſo juſtifiable when committed for the purpoſes or ad ow mate 
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but the beheading in caſes of treaſon; but this is no introduction of a 
new puniſhment ; where the judgment, however, is to be hanged, it 
is held that the King cannot even order a peer to be beheaded 


vancement of public juſtice, as, 1. Where a perſon affaulting or reſiſt- 
ing 18 killed by an officer 1n the execution of his office; 2. Where a 
man charged with felony, and reſiſting, is killed by any officer or 
private perſon attempting to take him; 3. Where officers ſhould kill 


any one in their endeavouring to diſperſe a mob, as in caſes of riot. 
This 


# 
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This is juſtifiable both at Common Law, and by the riot act 1 Geo. I. 
c. 5. 4. A gaoler or officer, in his own defence, to prevent an eſcape, 
may juſtifiably kill priſoners in a gaol, or going to gaol, that aſſault 
ſuch gaoler in office. 5. By 21 Edw. I. it. 2. & 3 & 4 W. & M. 
c. 10. treſpaſſers in foreſts, parks, chaſes, or warrens, that will not ſur— 
render themſelves to the keepers may be put to death. But in all 
theſe caſes there muſt be an apparent neceſſity on the officer's ſide, 
diz. that the party could not otherwiſe be arreſted or taken, the riot 
could not be ſuppreſſed, the priſoners could not be kept in ſafe cuſtody, 
or the deer-ſtealers could not otherwiſe but eſcape. 

Homicide committed for the prevention of any atrocious crime is 
alſo juſtifiable. Thus, by 24 Hen. VIII. c. 5. if any perſon attempts 
a robbery or murder of another, or attempts to break open a houſe in 
the night-time (which extends alſo to an attempt to burn it) and ſhall 
be killed in ſuch attempt, the ſlayer ſhall be acquitted and diſcharged. 
But this ſtatute is held not to extend to any crime unattended —_ 
force, as picking of pockets; or to the breaking open any houſe in 
the day- time, unleſs it. carries with it an attempt of robbery alſo. A 
woman 1s juſtified in killing one who attempts to raviſh her, ſo is the 
huſband and father, a man who attempts a rape upon his wife or 
daughter: but not if he finds them in aldultery by conſent. In 
ſhort, where a crime, in itſelf capital, is endeavoured to be com- 
mitted by force, it 1s lawful to repel that force by the death of the 
party attempting. In the caſes hitherto mentioned, the killer is per- 
fectly without blame, and is rather to be commended than cen- 
ſured. But, 

2. Excuſable homicide, though not puniſhed by our laws, is ſcarcely 
juſtifiable. This is of two kinds, by accident and in ſelf-defence. 

Homicide by accident, is where a man doing a lawful act, without 
any intention of hurt, unfortunately kills another ; as where the head 
of an ax, with which a man is at work, flies off and kills a ſtander- 
by, or where a perſon 1s accidently killed, by a man qualified to keep 
a gun, and ſhooting at a mark; or where death is the confequence i in 
a parent's moderately correcting its child, a maſter his apprentice or 
ſcliolar, or an officer inflicting corporal puniſhment on a criminal: but 
if the n on be immoderate, or inflicted with improper inſtru— 
ments, and death enſues, the act would in ſome caſes be manſlaughter, 


aud others, according to circumſtances, murder; for ummoderate cor- 
rection 
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rection is unlawful. Boxing and cudgelling are unlawful diverſions» 


of courſe death happening from either would be manſlaughter. To 
whip another's horſe, ſo that he runs over a child and kills him, is 
held to be accidental in the rider, but manſlaughter in the perſon who 
whips him. In a word, it is the lawfulneſs of the a& that makes 


homicide excuſable : if the act be unlawful, and death be the conſe- 


quence, though no murder was deſigned, the crime will be man- 


flaughter : ſuch, for example, when it happens from throwing ſtones 


in a town, or the mercileſs diverſion of cock-throwing. Homicide 
by accident preſumes negligence and want of ſufficient caution, of courle 
cannot be altogether faultleſs. 

Homicide in /ſe/f-defence is alſo by our law rather excuſable than 


juſtifiable. The right of natural defence does not imply a right of 


attacking, the laws being the proper reſource for redreſs; no man 
therefore can juſtify the killing another in his own defence, unleſs 
certain and immediate ſuffering would be the conſequence of waiting 
the aſſiſtance of the law. As homicide in ſelf-defence generally ariſes 
from caſual quarrels, and ſince in quarrels, both parties may be, and 
uſually are, in ſome fault; if two perſons fight, and one kills the 
other, the law will not deem the ſurvivor entirely guiltleſs. Where 
both parties are actually fighting at the time the mortal ſtroke is given, 
the killer is guilty of manſlaughter, becauſe the act of fighting is ille- 
gal; but if the killer hath not begun to fight, or having begun, en- 
deavours to decline, and afterwards, being cloſe preſſed by his anta- 
goniſt, kills him in order to ſave himſelf, this is homicide excuſable 
by ſelf-defence, For a man, who kills another in a ſudden quarrel, to 
ſtand acquitted, it muſt appear that he retreated as far as he ſafely or 
conveniently could, to avoid the violence of the attack, before he 
turned upon his aſſailant, and that not to watch his opportunity, but 
from a real unwillingneſs to ſhed blood: to turn thus from an enemy 
in the midſt of an engagement would be cowardice ; but the law 
countenances no ſuch point of honour at any other time. Neither 
will the law permit a man, under the colour of ſelf-defence, to ſcreen 
himſelf from the guilt of murder. For if two perſons A and Þ agree 
to fight a duel, and A makes the firſt attack. Though Þ retreats as 
far as he ſafely can, and then kills A, it is murder, becauſe of the 
preconcerted deſign. But thould A, upon a ſudden quarrel, aflault B 
tirſt, and on B's returning the aſſault, abſolutely fly from B, but 
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being driven to the wall turn again and. kill B, ſome are of opinion, 
it would be excuſeable homicide, though others have thought differ- 
ently, as the extremity to which A was reduced aroſe from his own 
fault. Maſters and ſervants, parents and children, huſbands and. 
wives, being allowed to ſtand upon the reciprocal defence of each 
other, either killing an affailant in the neceflary defence of the other 
reſpectively, will be homicide excuſeable or ſe defendends. 

Where, in the caſe of two perſons ſhipwrecked, and getting on the 
_ fame plank incapable of ſaving them both, one ſhall thruſt the other 
off, whereby he is drowned, the great law of ſelf-preſcrvation will 
_ juſtify the act. But, 

3. Felonious homicide is of a very different nature, and this whether 
it be the murder of one's ſelf or another. 

Suicide or ſelf- murder, though coroner's juries are erroneouſly too apt 
to ſuppoſe it an evidence of inſanity, (for if every man who acts con- 
trary to reaſon, may be preſumed to have no reaſon, every other criminal 
might equally be deemed non compos, ] is a crime too frequently committed 
with cool deliberation. Nay, if a lunatic kills himſelf in a lucid in- 
terval, he is fe/o de ſe, and as much guilty of ſelf- murder as another 
man. No one has a right to take away his own life, it being a pre- 
ſumptuous ruſhing into the prefence of the Almighty uncalled for, and 
an offence againſt the King, who hath an intereſt in the preſervation of 

all his ſubje&s, of courte it is puniſhable by human laws, and with us is 
| a ſpecies of felony committed on one's ſelf. It even, like other felonies, 

_ admits of acceſſories before the fact; for if one man perſuades: another. 
to kill himſelf, and he does it, the perſuader is guilty of murder. If. 
a man attempting to kill another, runs upon the ſword of his an- 
tagoniſt; or ſhooting at another, the gun burſts and kills himſelf; 

from the unlawfulneſs of the, act, he is a'/e/o de ſe, But the party 
muſt be of years of diſcretion and in his ſentcs, or elſe it is no crime. 
The puniſhment jnflifted on a ſelf-murderer, he having withdrawn. 
himſelf from the reach of human laws, can be only on his reputation 
and property. The law ordains that he be ignominiouſly buried in 
the highway, with a ſtake driven through his body, aud that his 
goods and chattels be forfeited to the King. And this forfeiture 
takes place at the time of the act done in the felon's life-time. S0 
that if A and Þ be joint-tenants of a term of a years in land, and 4 
drowns himſelf, the land ſhall be forfeited to the King, and B ſhall 


not have it by ſurvivorſhip: as the King claims from A's throwing 
himſelf 
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himſelf into the water; whereas B's claim could accrue only at the 
inſtant of A's death. By the rubrick of the Common prayer before 


the burial ſervice, (confirmed by 13 & 14 Car. II. c. 4.) perſons who 
have laid violent hands upon themſelves ſhall not have that office uſed 


at their interment. 


In killing another perſon, there are two degrees of guilt dividing | 


the offence iuto manſlaughter and murder. Manſlaughter (when vo- 
juntary) ariſes from the ſudden heat of the paſſions, murder from the 
wickedneſs of the heart. 

Manſlaughter is defined to be the unlawful killing of another, with- 
out any kind of malice, and may be either voluntary, upon a ſudden 
quarrel, or involuntary, in the commiſſion of ſome unlawful ac. 

Firſt, for the voluntary branch, if two perſons fight upon a 
fudden quarrel, and one kills the other, it is manſlaughter, and it is 
equally fo, if, on ſuch a quarrel, they (each fetch their ſwords, 3 Inf. 
51. 2 H. H. 453. and) go immediately out into a field and fight, 
this being conftrued a continued heat of the ſame paſſion. So, if a 
man be greatly exaſperated, as by pulling his noſe, or ſome other great 
indignity, and inſtantly kills the aggreſſor; it would be m manſlaughter : 
for there being no neceflity to kill the aſſailant in ſelf- preſervation, it 
could not be deemed ſe defendendo. But in all homicides on provo- 
cation, if there be time for the paſſion to cool, and reaſon to inter- 
poſe, (ſuch as agreeing to go out the next day. 3 bt, 51. 1 H. H. 
and the perſon ſo provoked ſhould kill the aggreflor afterwards, it 
would be held a deliberate revenge and murder. It a man finds an- 
other in the act of adultery with his wife, and kills him inſtantly, it 
is manſlaughter, but it is ſo low a degree of the crime, that iu a caſe 
of this kind, the court ordered the burning to be lightly inflicted, as 
there could not be a greater provocation. 

Involuttary manſlaughter ariſes from the commiſſion of an unlawful 
act, or a lawful act done in an unlawful manner. If a man in boxing 
or cudgelling with another, kills his antagoniſt, it is manſlaughter, 
becauſe the act of boxing or cudgelling is unlawful. If a Work- 
man flings a ſtone or piece of timber from a houſe-top into the 
ſtreet, and kills a man below, it may be accident, manſlaughter, or 
murder, according to the circumſtances. If he did it in a country 
village, where few paflengers are paſſing, calling out to all people to 
have a care, it would be deemed an accident; but was ſuch a thing 
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to happen in London or other populous town, where numbers are 
paſſing and repaſſing, it would be manſlaughter, even though he gave 
loud warning; but again, ſhould he know of their paſting and give 
no warning at all, he would be adjudged guilty of murder, it being 
malice againſt all mankind. In ſhort, where involuntary killing hap- 
pens in conſequence of an unlawful act, it will be either manſlaughter or 
murder, according to the circumſtances of the act done: if it is in the 
proſecution of a felonious intent, or in its conſequence tended to blood- 
ſhed, it would be murder; but was no more intended than a treſpaſs, 
it will be only manſlaughter, By 10 Geo. II. c. 3. however, to 
prevent accidents on the water, it is enacted, That if any waterman, 
between Graveſend and Windior, receives into his boat or barge a 
greater number of perſons than the act allows, and any paſſenger ſhall 
then be drowned, ſuch waterman is guilty, not of manſlaughter only, 
but felony, and fhall be tranſported. 

Though the crime of manſlaughter amounts to felony, it 1s within 
the benefit of clergy, and the puniſhment is burning in the hand, and 
forfeiture of goods and chattels. But there 1s one ſpecies of man- 
ſlaughter from which the benefit of clergy is taken away: for, by 
1 Jac. I. c. 8. where one thruſts or ſtabs another, not then having a 
weapon drawn, or who hath not then firſt ſtricken the party ſtabbing, 
ſo that he dies thereof within fix months after, the oftender ſhall not 
have the benefit of clergy, though he did it not of malice aforethought. 
This ſtatute was made on account of the frequent ſtabbing with ſhort 
daggers, on quarrels between the Scotch and Englith at the acceſſion 
of James I. and ſhould have expired with the miſchief ; but the hu- 
manity of the law ſo favourably conſtrues this ſtatute, when in behalf 
of the offender, and ſo ſtrictly when againſt him, that ſtabbing now 
ſtands almoſt as it did at Common Law. For ſtabbing an adultreſs is 
d:emed manflaughter only; and if the perſon killed had ſtruck at all 
before the mortal ſtroke given, though in the preceding quarrel the 
ſtabber might have given the firſt blow, yet it is held not to fall 
within this ſtatute. So it has been reſolved, that killing by throwing 
a hammer, or other blunt weapon, is not within the ſtatute, and it is 
doubted whether a ſhot with a piſtol be ſo or not. But if the perſon 
killed had a cudgel in his hand, or had thrown a pot or a bottle, or 
diſcharged a piſtol at the perſon ſtabbing, he is held to have a weapon 
gd:awn on his fade, within the words of the 1tatute. 


We 
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We are now to conſider the crime of deliberate murder, which is thus 
deſcribed. When a perſon of ſound memory and diſcretion unlawfully 
kills any reaſonable creature in being, and under the King's peace, 
with malice aforethought, either expreſs or implied. 

Lunatics and infants are incapable of committing murder, unleſs 
in caſes where they ſhew a conſciouſneſs of doing wrong, and of courſe 
a diſcernment between good and evil: but drunkenneſs is no excule : 
nor lunacy, if the act be committed in a lucid interval, 

To conſtitute murder it muſt be alſo without warrant or excuſe; 
and the party muſt be actually dead; for a bare affault with a defign 
to kill is only a great miſdemeſnor. There are various modes of 

killing; but if a perſon be indicted for any one mode, ſuppoſe poiſon- 
img, he cannot be convicted by evidence of a totally different mode, 
as for example, fhooting or flarving : but where they differ only in 
circumſtances, as if the wound be alledged to be given with a ſword, 
and it turns out to have been with a knife, an ax, or a ſtaff, the dif- 
ference 1s immaterial, If a man does any a& of which the probable 
conſequence may be, and eventually is, death, ſuch killing may be 
murder, though no ſtroke be ſtruck by himſelf, or any murder in- 
tended, as in the caſes to be found in our law books; where an un- 
natural ſon expoſed his ſick father to the air againſt his will, of which 
he died; where a harlot laid her child under leaves in an orchard, and 
a kite ſtruck it and killed it; and where certain pariſh officers ſhifted 
a child from pariſh to parith till it died for want of care and ſuſte- 
nance. If a man who has a beaſt uſed to do miſchief, and he, know- 
ing it, fers it to go abroad, and it kills a perſon, he is guilty of 
manſlaughter ; but if he deſignedly turned it loofe, though it be barely 
to make what is called ſport, it is murder. If a regular phyſician or 
ſurgeon gives his patient a draught or plaiſter in order to cure him, 
and it unfortunately kills him, it is deemed only accident, however 
he may be liable to a civil action for his neglect or ignorance ; but if 
he be not regularly bred, he will be guilty of manflaughter at the 
leaſt. To make the killing murder, the party muſt die within a 
year and a day after the injury received, and in the computation, the 
whole day on which the hurt was given thall be reckoned the firtt. 

To kill a child in its mother's womb is not murder, but a great 
miſpriſion; but if the child be born alive, and dies of the potion or 
ite it received in the womb, it is held to be murder in fuch as 

adminiſtered 
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adminiſtered the potion or gave the bruiſes. By 21 Jac. I. c. 29. if 
any woman be delivered of a child, which, if born alive, ſhould by 
law be a baſtard, and endeavours privately to conceal its death, by 
burying the child or the like, the mother ſo offending ſhall ſuffer 
death as in the caſe of murder, unleſs the can prove, by one witneſs 
at leaſt, that the child was actually born dead : but from the ſeverity 
of this ſtatute, it has been cuſtomary of late years to require ſome kind 
of preſumptive evidence, that the child was born alive, before the other 
couſtrained preſumption (that the child whoſe death is concealed was 
therefore killed by its parent) is admitted to convict the mother. A 
woman's confetiing herfelf with child before delivery, or calling or 
knocking for help in child-birth, will relieve her from this ſtatute ; if 
nothing appears to prove that the child was born alive. 2 Haw. 438. 
Laſtly, to make killing murder, it muſt be committed with malice 
aforethought; and it may be either expreſſed or implied. Expreſs ma- 
lice 1s from deliberation and defign ; and this takes in the caſe of duel- 
ing, where both parties meet with a murderous intent. Alſo, if one, 
upon a ſudden provocation, beats another in a cruel manner till he dies, 
though he did not intend to kill him, the law deems it done by expreſs 
malice, or evil detign (the true ſenſe of the word malitia) and adjudges 
it murder: as in the following caſes of notoriety ; when the following 
perſons were thus killed; by a park-keeper's tying a boy, that he found 
ſtealing wood, to a horſe's tail, and dragging him along the park; 
by a maſter beating his ſervant with an iron bar in order to correct 
him; and by a ſchoolmaſter ſtamping upon his ſcholar's belly. The 
man alſo 1s guilty of murder who goes deliberately among a crowd of 
people with a horſe uſed to ſtrike, or who fires a gun coolly among 
them, provided death be the conſequence ; this being univerſal ma- 
lice. So a man, on a parity of reaſoning, if he reſolves to kill the 
next man he meets, and does it, though he does not know him: and 
if two or more meet to do an unlawful act, of which the probable 
conſequence might be bloodſhed ; as to beat a man, commit a riot, 
rob a park, and one of them kills a man; it is murder in them all, be- 
cauſe of the unlawfulneſs of the act, and the evil intended beforehand. 
Implied malice, is where no particular enmity can be proved, as 
where one man wilfully poiſons another. No affront, by words or 
geſtures only, is ſufficient provocation, ſo as to excuſe or extenuate ſuch 
acts of violence as endanger life; of courſe, if a man kills another 
ſuddenly, 
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ſuddenly, without any, or without a conſiderable provocation, the 
law implies malice. But if the perſon ſo provoked had unfortunately 
killed the other, by beating him ſo as only to ſhew he meant to 
chaſtiſe him, and not to kill him, the law adjudges it to be man- 
flaughter only; but if the beating was ſevere and in cool blood, by 
way of revenge, it is murder. 1 Haw. 8 3. So if one kills an officer 
of juſtice in the execution of his duty, or any of his aſſiſtants, endea- 
vouring to preſerve the peace, or any private perſon ſtriving to ſup- 
preſs an affray, or apprehend a felon, knowing his authority or the 
deſign with which he interferes, the law implies it to be malice, and 
the killer will be guilty of murder. Alſo where a priſoner dieth by 
the dureſs of the gaoler, the law implies malice, by reaſon of the cru- 
_ elty. 3 Inſt. 5 2. And if one deſigns to commit felony, and uninten- 
tionally kills a perſon, it is murder. Thus, if A ſhoots at B, and 


miſſes him, but kills C, it is murder, becauſe of the previous feloni- 


ous intent. It is the ſame, if A lays poiſon for B, and C takes it, 
and it kills him, though A had no malice againſt C. So alſo if one 


gives a woman with child a medicine to procure abortion, and it ope- 
rates ſo violently as to deſtroy the woman, it is murder in the perſon 
who gave it. In a word, all homicide amounts to murder, unleſs 
Juſtiſied by the command or the permiſſion of the law, excuſed on the 
account of accident or ſelf-defence, or a/leviated into manſlaughter by 
the circumſtances we have mentioned, which circumſtances of juſtifi- 
cation, excuſe, or alleviation, it is incumbent on the priſoner to make 
out to the faiisfattion of the court and. jury. 

The puniſhment for murder is by 25 Geo. II. c. 37. That the 
judge who tries the priſoner, thall pronounce ſentence immediately 
after conviction, unleſs he fees cauſè to poſtpone it; and thall in paſi- 
mg ſentence direct him to be executed on the next day but one (un- 
leſs the ſame thall be Sunday, and then on the Monday following) 
and that his body be delivered to the ſurgeons to be diſſected and ana- 
tomized ; and that the judge may direct his body to be afterwards hung 
11 chains, but in no wife to be buricd without diſtection, and dur- 
ing the interval between ſentence and execution, the pritoner ſhall be 
kept alone, and ſuſtained with only bread and water. But the judge 
on good and ſufficient caute is empowered to reſpite the execution and 
relax the other reſtraiuts of this act. 
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A fervant killing his maſter (whether he lives with him, or has 
left him, in a grudge conceived againſt him during his ſervice) a 
wife her huſband (though divorced a menſd et thoro) or a clergyman 
his dioceſan, metropolitan, or biſhop that ordained him, is by 25 
Edw. III. c. 2. guilty of petty treaſon ; the puniſhment for which 
is, in a man, to be drawn and hanged ; in a woman, to be drawn 
and burned. A perſon indicted for petit treaſon, may be ln 
thereof, and yet found guilty of manflaughter, or murder. 

Other crimes againſt the perſons of individuals, are nine, viz, May- 
hem; Stealing an heireſs; Rape; Sodomy ; Aflaults ; Batteries; 
Wounding ; Falſe impriſonment ; and Kidnapping ; the firſt four are 
de. the reſt merely miſdemeſnors. 

. Mayhem, or maiming, as a civil injury, was conſidered in the 
: Mikey book, page 213; but as a breach of the peace, and of courſe 
Criminal, it nds to be treated of here. We before defined may- 
hem to be violently depriving a man of the uſe of ſuch of his mem- 
bers, as render him leſs able to defend himſelf, and annoy his adver- 
fary ; ſuch a caſtration ; diſabling a man's hand or finger ; or 1triking 
out his eye or fore-tooth : the puniſhment for which at Common 
Law 1s only fine and impriſonment; but caſtration 1s held to be felony. 
Cutting off his ear or noſe, as they do not weaken a man, are not 
conſidered as mayhem at Common Law. 

By 5 Hen. IV. c. 5. to cut out a man's tongue or put out his 
eyes, if done of malice prepenſe (which, as Sir Edward Coke ex- 
plains it, is voluntarily and of Jet purpoſe, though done upon a ſud- 
den occaſion) is felony. This ſtatute was paſſed to punith thoſe rob- 
bers who did thoſe cruel acts, to prevent the perſons they robbed 
from being evidence againſt them. By 37 Hen. VIII. c. 6. if a 
man ſhall malicioufly cut off the ear of any of the King's ſubſects, he 
ſhall not only forfeit treble damages to the party grieved, to be re- 
covered by action of treſpaſs at Common Law, but alſo ten pounds by 
way of fine to the King. But by the 22d and 23d Car. II. c. 1. 
called the Coventry act, being occaſioned by an aſſault on Dr. John 
Coventry, it is enacted, That if any perſon ſhall of malice afore- 
thought, and by lying in wait, unlawfully cut out or diſable the 
tougue, put out an eye, ſlit the noſe, cut off a noſe or lip, or diſable 
any limb or member of any perſon, with intent to maim or disfigure 
him, ſuch perſon, his counſellors, aiders, and abettors, ſhall be 

guilty 
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guilty of felony without benefit of clergy. If a man attacks another 
with an intent to murder him, and he does not murder, but only 
maims him; the offence is nevertheleſs within this ſtatute. 1. Haw. 
112. And by g Geo. I. c. 22. to ſhoot at any perſon in any dwell- 
ing-houſe or other place, wilfully and maliciouſly, is alſo felony 
without benefit of clergy. Every man being under the protection of 
the law, to the end that he may ſerve his King and country, if a man 
maims himſelf, for a better pretence to beg, or that he may not be 
impreſſed for a ſoldier, he may be indicted and fined. 1 Inf. 127. 
2. Stealing an heireſs is alſo a felonious oftence; for by 3 Hen. VII. 
c. 2. If any perſon ſhall for lucre take any woman, being maid, wi- 
dow, or wife, and having ſubſtance either in goods or lands, or being 


heir apparent to her anceſtors, contrary to her will, and afterwards 
ſhall be married to ſuch miſdoer, or, by his conſent, to another, or 


defiled ; ſuch perſon, his procurers and abettors, and ſuch as know- 
ingly receive ſuch woman, thall be deemed principal felons ; and by 
39 Eliz. c. 9. with their acceflaries before the fact, ſhall not have the 
benefit of clergy. 

In the conſtruction of this ſtatute it hath been d& that no 
taking away falls within the act, unleſs the woman is heir apparent, 
or has ſubſtance either real or perſonal, and unleſs it be againſt her 
will; and it muſt alſo appear that ſhe was afterwards married or de- 
filed; and it is held, that though the marriage or defilement might 
be by her ſubſequent conſent, yet if the firſt taking away was againſt 
her will, it is felony ; and alto, if the be originally taken with her 
own conſent, yet if ſhe afterwards refuſe to continue with the taker 
and be forced againſt her will, ſhe may from that time, as properly 
be ſaid to be taken againſt her will, as if the had never given her 
conſent at all, for till ſhe was forced, ſhe was nulſtrets of her own 
actions. The evidence, of a woman thus taken away and married, is 
admitted againſt her huſband, he not being her legal huſband. 

By 4 & 5 Ph. & NMI. c. 8. if any perſon, above the age of fourteen, 
unlawfully ſhall convey or take away auy woman child unmarried 
{baſtard or not) within the age of fixteen years, from the poſſeſſion 
and againſt the will of the father, mother, uses, or governors, he 
thall be impriſoned two years, or fined at the diſcretion of the juſtices: 
and if he deflowers ſuch maid or woman child, or without the con- 


Jent of parents contracts matrimony with her, he ſhall be impriſoned 
85 five 


zz On PUBLIC INJURIES. Boox IV. 


five years, or fined at the diſcretion of the juſtices, and ſhe ſhall for- 
feit all her lands to her next of kin, during the life of her faid huſ- 
band. But this latter part of the act is now rendered almoſt uſeleſs, 
by a late ſtatute of Geo. II. See page 84, ſect. 3. 

3- Rape or the carnal knowledge of any woman above twelve 
years of age forcibly againſt her will, is by 18 Eliz. c. 7. felony 
without benefit of dlerey as 18 allo the wickednets of carnally know- 
ing or abuſing any woman child under the age of ten years, let it be 
with her content or without. But carnally knowing a woman child 
between the ages of ten and twelve, either with her conſent or with- 
out, by 3 Edw. I. Weſtm. 1. c. 13. ſubjects the offeuder to two 
years impriſonment, and a fine at the King's will. The offence of 
rape is no way mitig. ated, by ſhewing that the woman at laſt yielded 
to the violence, if ſuch her conſent was forced by fear of death or 
dureſs; nor is it any excuſe that ſhe conſented after the fact. 

A male child under the age of fourteen years, is not ſuppoſed ca- 
pable to commit a rape, and therefore cannot be puniſhed for it. 
And it is held to be felony to force even a common panes; as the 
may have fortaken that courſe of life. 

In trials for rape, the evidence for the party raviſhed is ad- 
mitted as competent, but the credibility of ſuch evidence reſts with 
the jury; who: duty it is to enquire minutely into her character; 
not to give much credit to a ſtale ſtory ; to examine whether ſhe 
made any outeries; whether ſhe diſcovered the offence ſoon after, and 
ſought out the offender to puiiſh him; and whether the offender fled, 
Sc. in order to corroborate her evidence; for though rape is a moſt 
deteſtable crime, and ought to be ſeverely and 1mpartially puniſhed, 
it muſt be remembered that it is an accuſation eaſy to be made, hard 
to be proved, but harder to be defended by the party accuſed, though 
innocent, If the rape be on an infant under twelve years of age, her 
evidence may ſtill be admitted on oath, if ſhe knows the nature of an 
oath, and even if ſhe does not, ſhe may be heard unſworn, though 
this alone is not ſufficient to convict the oftender ; nay the law allows 
what the child told her mother or other relations, to be given in evi- 
dence, as the caſe admits frequently of no better proof. 

4. In fpdomitical practices, or the crime againſt nature, committed 
either with man or beaſt, it ought to be ſtrictly and impartially 
proved; and if proved, as ſtrictly and impartially punithed. Both 


parties, 
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parties, if arrived at the age of diſeretion, are equally puniſhable, and 
by 5 Eliz. c. 17. are guilty of felony with benefit of clergy. 

5, 6, 7. The next offences are miſdemeſnors only. Aſaults, 
batteries, and wounding, have been already conſidered as injuries, for 
which ſatisfaction may be obtained in a court of law (ſee page 212, 
ſ. 2.) but conſidered as a breach of the peace, they are indictable and 
puniſhable with fines and impriſonment, and if committed with any 
very evil deſign, with other 1gnominious corporal penalties. For 
example, intentional aſſaults to commit rape or ſodomy, are uſually 
punithed with heavy fines, impriſonment, and pillory. 

There 1s, however, one ſpecies of battery more penal than the reſt, 
which is, beating or aſſaulting a clergyman. By 9g Edw. II. c. 3. if 
any perſon lay violent hands upon a clerk, the amends for the peace 
broken ſhall be before the King, that is, by indictment in the King's 
courts : and the aflailant may alſo be ſued before the biſhop, that ex- 
communication or bodily penance may be impoſed ; which if the 
offender will redeem with money, to be given to the biſhop or the 
party grieved, it may be ſued for before the biſhop. So that a perſon 
guilty of ſuch brutal behaviour to a clergyman is ſubject to three kinds 
of proſecutions for one and the fame offence ; on indictment for a 
breach of the peace, or ſuch aſſault and battery, a civil action for the 
damage ſuſtained ; and a ſuit in the eccleſiaſtical court, where penance 
will be enjoined, and then again for ſuch ſum of money as thall be 
agreed on for taking off the penance. 

8. For falſe impriſonment, the party injured may have redreſs by a 
ſuit at law, as hath been thewn page 218; but as a breach of the 
peace, the offender may be indicted at the tuit of the King, and 
puniſhed by fine and impriſonment. And by 43 Eliz. c. 13. To 


carry any one by force out of the four northern counties, or impriſon 


him within the ſame in order to ranſom him, or make ſpoil of his 
perſon or goods, is felony without benefit of clergy in the principals, 
and all acceſories before the fact. | 
9. Kidnapping, or the forcible ſtealing away man, woman, or 
child from their own country, and ſending them into another, the 
Common Law punithes with fine, impriſonment, and pillory. And 
by 11 & 12 W. III. c. 7. if any captain of a merchant veſſel ſhall 
(during his being abroad) force any perſon on ſhore, or wiltully leave 
hun bet, or refute to bring home all ſuch men as he carried out, 
8 8 2 if 
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if able and deſirous to return, he ſhall ſuffer three months impriſon- 
ment. We come now, 


2dlv, To treat of thoſe offences that more immediately affect the 


habitations of individuals, and of thoſe there are two, Arſon and Bur 
Leg. 


. Arſon, from ardendo, is the malicious and wilful burning the 


awelling-houſe of another, or the outhouſes that are parcel thereof, 
though not contiguous thereto, nor under the ſame roof, as barns and 
ſtables, and 1s at Common Law, a felomous offence. Setting fire to 
one's own houſe, provided one's neighbour's houſe is thereby burnt, 
but not elſe, is alſo arſon in its ſtrict ſenſe ; but by the Common 
Law, the wiltul firing of one's own houſe in a town, is a high miſ- 


demeſnor, aad puniſhable by fine, impriſonment, pillory, and perpe- 


tual ſureties for good behaviour. And if a landlord or reverſioner ſets 
fire to his own houſe, of which another is in poſſeſſion by leafe or 
grant, it is arſon, for during the leaſe the houſe is the property of the 
tenant. Setting fire to a houſe, unleſs it abſolutely burns, does not 
fall within the deſcription of arſon ; nor even a burning, unleſs it be 
malicious. But by 6 Ann, c. 31. any ſervant negligently ſetting fire 
to a houſe or outhouſes, ſhall forfeit one hundred pounds, or be ſent to 
the houſe of correction for eighteen months. The puniſhment for 
arſon 1s death, it being made by g Geo. I. c. 22. felony without 
benefit of clergy. The puniſhment, however, of wilful burning, 
whether arſon or not, by ſeveral ſtatutes, as will be ſhewn hereafter, 
15 now made as extenſive as the miſchief, 

2. Burglary, from burgi latrocinium, is breaking into a manſion- 
houſe at night, in order to commit a felony ; the puniſhment for 
which 1s death; for though at Common Law it 1s felony within 
the benefit of clergy, it is now by 1 Edw. VI. c. 12. 18 Eliz. c. 7. 
and by 3 and 4 W. & M. c. 9. made felony without benefit of 
clergy, not only in the principals, but alſo in their abettors and ac- 
c<flories before the fact. | 

But to conſtitute this crime, it is held that under the term of noc- 
turnal houſe-breaking, if there be day-light or twilight enough left to 
diſcern a man's face, it is no burglary, It muſt alſo be a manſon or 


: | GWelling-houſe, provided it be a private houſe, that is broken into; 
58 iat barn, warehouſe, or the like, falls within the deſcription; 


uox does breaking open of houſes where no man reſides ; þut if it be 
— Ho f 2 
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reſided in ſometimes, though no one be in it, it is ſufficient to make 4 
it burglary ; but not if the owner has quitted it, without a deſign to 
return. FH. 76, 77. It is allo burglary to break into a barn, ſtable, 
or warehouſe, if ſuch building be part or parcel of the dwelling-houſe, 
and within the fame common fence. A chamber in a college or inn 
of court is deemed a manſion-houſe; ſo alſo is a room or lodging in 
any private houſe, if the owner doth not dwell in the houſe, or if he 
and the lodger enter by different outward doors; but not otherwiſe. 
The houſe of a corporation, inhabited in ſeparate apartments by the 
_ officers of the body corporate, is the manſion-houſe of the corporation 
and not of the reſpective officers. But breaking into a ſhop, the parcel 
of one's manſion-houſe, which another hires to work or trade 1n, 
without ever ſleeping in it, is not burglary; for by the leaſe it is ſevered 
from the reſt of the houſe, and of courſe is not the dwelling-houſe 
of him who occupies the other part. Neither is it burglary to break 
into a tent or booth at a fair, though the | owner may dwell in it; 
the law regarding only ſubſtantial edifices, a houſe, a church, the 
wall or gate of a town; breaking into either of which at night, is a | 
burglarious offence. 4 
Then again as to the manner in which this crime is committed. Lil 
What is a breaking into? The houſe mult be broken intoa nd entered; wu 
though it is not neceſſary that both ſhould be done at one and the = 
ſame time; for if the breach be made on one night, and the entry on 14 
another, it ſtill is burglary. The breaking muſt be by ſome breach, 
or at leaſt by taking out the glaſs of a window or door, picking a 
a lock, opening it with a key, lifting up the latch, or unlooſing any 
other faſtening the owner has provided. 3 by the chimney is 
held burglarious, that being as much cloſed as the nature of the thing 
will permit; but entering by a window or door left open is no bur- 1 | 
olary: Knocking at the docr, and when opened, ruſhing in with a Hate — / 
felonious intent is burglarious; fo is entering a houſe under pretenc 1 
of taking lodgings, and then robbing the landlord ; or procuring a WES 
ſtable to gain admittance, in order to ſearch the houſe, and then bind- > -- 
ing the conſtable and robbing the houſe. So if a ſervant opens and 
enters his maſter's chamber-door with a felomous intent; or if any 
other perfon lodging in the ſame houſe, or in a public inn opens and 
enters another's door with ſuch evil defign ; it is deemed a burglary. 
ay if a ſervant —_— with a robber, and lets him into the houſe 
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7 2 . = by night, it is burglary in both. With reſpect to the nature of entry : 
any the leaſt degree of it is held ſufficient, any part of the body, or 


Ele Hs | 
1 inſtrument held in the hand; for example, to ſtep over the threſ- 
g bold; to put a hand or a hook in at a window to draw out goods; 


| «£2 $7, piſtol to demand one's money, are all burglarious entries. By 12 
ov C . . ; 8 

, n. C 7. if a perſon enters into the dwelling-houſe of another, 

without breaking in, either by day or by night, with intent to com- 


. felony ; or being in ſuch houſe, ſhall comnut felony, and thall 
n the night break out of the ſame, it is burglary. 


4 EY - 7 By committing felony is underſtood robbery, murder, rape, or 
A any other felony; and entering with an intent to commit it, whether 
* . . . . . . 

SA 14 h intentions be carried into execution or not, provided it be by 
{ FEE: -Qpight, is burglary. Without ſuch felonious intent, breaking and en- 
| ry is only a treſpaſs. But there are ſeveral ſtatutes that make houſe- 


4 breaking, &c. in the day-time, felony alſo without benefit of clergy, 
2 „ as will be thewn under the head of larciny from the houſe. Burglary, 


FRM 
2 1 however, in any houſe belonging to the plate-glaſs company, with 
. intent to ſtcal the ſtock or utenſils, is by 13 Geo. III. c. 38. declared 


44h to be ſingle felony only, and puniſhable with tranſportation for ſeven 


677 years. Where a man commits burglary, and at the ſame time ſteals 
. . goods out of the houſe; it is alſo larciny ; and if he be acquitted of 
e the burglary, he may notwithſtanding be indicted of the larciny; they 
. different offences. 2 H. H. 246. We come, | 
— — ly. To treat of criminal offences againſt private property, of 


4 .,. . ich there are three, Larciny, Malicious miſchief, and Forgery. 


1 " 1. Larciny or theft from lairocimum, is attended with a breach of 
7 4 the peace, and is of two kinds, fimple and mixed. Simple larciny is plain 

Pe chert, unaccompanied with any other atrocious circumſtance ; which, 
Fe cy en the goods ſtolen are above the value of twelve pence, 1s called 


— Frand larciny ; when under that value, petit larciny. Mixed or com- 
» F4 pound larciny has all the properties of the former, but accompanied 


P 1th either one or both of the aggravations of a taking from one's 
Vos -en. perſon, We will ſpeak of them in their turns. 

* I nmple larciny then is the felonious taking and carrying away of 
ger se perſonal goods of another. Taking here implies without the 


4 — nner's conſent; therefore no delivery of the goods from the owner 
If I lend a man a 


& | he oftender upon truſt can ground a larciny. 
-- LEES 1, A — = and he ys any with, it Dee if I 
F= 4M Ec Ea . 2 OI | 2 | 
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ſend goods by a carrier, aud he does not deliver them, this is in nei- 
ther caſe larciny; but if the carrier opens the package, or pieces of 
wine I ſend by him, and robs me of part; or if he delivers the goods 
according to the directions, and then takes them away, he is guilty 
of larciny : ſo is a man, at market, that rides away with a horſe, 
whoſe paces he has deſired to try. Kel. 82. But, by 33 Hen. VI. 
c. 1. the ſervants of perſons deceaſed, accuſed of embezzling their 
maſter's goods, may by writ of Chancery (iſſued by the advice of 
the chief juſtice and chief baron, or any two of them) and proclama- 
tion made thereupon, be ſummoned to appear perſonally in the court 


of King's Bench, to anſwer their maſter's executors in any civil ſuit 


for ſuch goods; and ſhall in default of appearance, be attainted of fe- 
lony. And by 21 Hen. VIII. c. 7. if any ſervant embezzles his 
maſter's goods to the value of forty ſhillings, it is felony ; except in 
apprentices and ſervants under eighteen years of age. But if ſuch ſer- 
vant was not entruſted with the poſſeſſion, but only had the care of 
the goods, as the butler of plate, or the ſhepherd of ſheep, Ec. the 
embezzling them is felony at Common Law. So if a gueſt robs his 
inn or tavern of a piece of plate, it is larciny; for he hath not the 
poſſeſſion delivered to him. So by 3 & 4 W. & M. c. 9. if a lodger 
runs away with the goods from his ready-furniſhed lodgings. If a 
man ſteals the goods he has pawned i in order to defraud the pawnbro- 
ker, or robs his own meſſenger on the road, with intent to charge 


the hundred with the loſs, he is as much guilty of larciny, as if the 


property he ſteals was that of another man's. 

To conſtitute larciny, there mult not only be a taking, but a car- 
Hing away, and a bare removal of the things ſtolen 1s a ſufficient car- 
rying; as if a man is apprehended in leading another's horſe out of 
a field, or if a gueſt ſtealing goods out of an inn, had removed them 


from his chamber in his way out, or if a thief {ſtealing plate from a 


cheſt, has laid it down on the floor, and was then diſcovered. This 
taking and carrying away muſt alto be fe/omors ; for ſhould a ſervant 
take his maſter's horſe without his knowledge, and bring it home 
again, Or {ſhould a neighbour take another's plough which he finds in 
the field, and ute and return it; or thould a landlord diſtrain for rent 


when none is due, theſe would be treſpaſſes only, but not felonies. . 


The uſual diſcovery of a felonious intent, is where it is clandeſtinely 
done, or where the party, being charged with the fact, denies % 
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The felonious taking and carrying away muſt alſo be of the perſonal 
goods of another, not any part of his rea/ property, or it cannot be 
larciny by the Common Law. Lands, tenements, and hereditaments 
are not indeed 1n their nature removeable, but things that adhere to 
the freehold, as corn, graſs, trees, apples upon a tree, lead upon a houſe 
are, and yet no larciny can be committed at Common Law in thele : 
when ſevered from the freehold, as wood cut, graſs in cocks, ap- 
ples gathered, &cFor if the thief ſever them at one time, and ſteal 

hem at another, it is larciny. 1 Haw. 93. 1 H. H. 510. Now 
wever, by 4 Geo. II. c. 32. to ſteal or rip, cut or break, with in- 
tent to ſteal, any lead, or iron bar, rail, gate, or palifado, fixed to a 
2 dwelling-houſe or outhouſe, or in any court or garden thereunto be- 

nging, is felony, ſubject to tranſportation for ſeven years: and to 
ſteal, damage, and deſtroy underwood or hedges, and the like, to rob 
'-. orchards or gardens of fruit growing therein, to ſteal or otherwiſe de- 
1 ſtroy any turneps, potatoes, cabbages, parſnips, peas, or Carrots, or 
Pop He HE the roots of madder when growing, are by ſeveral ſtatutes puniſhable 
Ad—— by whipping, ſmall fines, impriſonment, and ſatisfaction to the party 


EL —Z&gpged, according to the nature of the offence. Stealing by night 

4 2 Lan trees, roots, ſhrubs, or plants, to the value of five ſhillings, 1s, 
EE y 6 Geo. III. c. 36. felony | in the principals, aiders, and abettors, 
nd in the purchaſers thereof, knowing the ſame to be ſtolen; and by 
6 Geo. III. c. 48. and 13 Geo. III. c. 33. ſtealing of any timber trees 


3 
| =: SEFrein ſpecified, and of any root, ſhrub, or plant, by day or night, 


| C7 FITS -_- ſubject to pecuniary penalties for the firſt and ſecond offences, and 
== felony, and ſubject to tranſportation for ſeven years for the third. 
Az A Seca, ore out of mines, being part of the freehold, 1s not larciny, 
— r except it be the ore of black lead, ſtealing of which or entering the 
3 3 mine with intent to ſteal it, is felony, puniſhable with impriſonment 

nd Alben, or tranſportation, not exceeding ſeven years ; and by 25 
= 


II. c. 10. to eſcape from ſuch impriſonment, or return from 
— 


ch tranſportation, is felony without benefit of clergy. Stealing of 

writings belonging to a real eſtate is no felony, as appertaining to the 

freehold, but a treſpaſs only. 

— 2 At Seen Law, ſtealing of bonds, bills, or notes, were not con- 
ſidered as larciny, but now, by 2 Geo. II. c. 25. they are conſidered as 
money, and it is felony to ſteal them. By 15 Geo. II. c. 13. officers 


: or ſervants of the Bank of England, ſecreting or W any note, 
4 | bill, 
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bill, warrant, bond, deed, ſecurity, money, or effects, intruſted with 
them or with the company, are guilty of felony without benefit of 
clergy. By 24 Geo. II. c. 11. it is equally criminal in the officers 
and ſervants of the South Sea Company. And by 7 Geo. III. c. 30. 
if any officer or ſervant of the poſt-office ſhall ſecrete, embezzle, of 
deſtroy any letter or pacquet, containing any bank note or other va- 
luable paper, particularly ſpecified in the act, or ſhall ſteal the ſame 
out of any letter or pacquet, he ſhall be guilty of felony without be- 
nefit of clergy: or if he ſhall deſtroy any letter or pacquet, with 
which he has received money for the poſtage ; or ſhall advance the 
rate of poſtage on any letter or pacquet ſent. by the poſt, and ſhall 
ſecrete the money received by ſuch advancement, he ſhall be guilty of 
ſingle felony. Stealing of treaſure-trove, at Common Law, is larceny, 
when it has been ſeiſed by the King, or him who has the fran- 
chiſe, but not elſe; and by 26 Geo. II. c. 19. plundering or ſtealing 
from any ſhip in diſtreſs (whether wrecked or not) is felony without 
benefit of clergy. 

Taking wild animals, fere nature, unreclaumed, ſuch as deer, 
hares, conies, from a foreſt, chaſe, or warren, fiſh from an open 
river or pond, or wild fowl from their natural liberty, comes not un- 
der the conſtruction of larciny at Common Law; but if they are re- 
claimed or confined, and may ſerve for food, as deer in an encloſed 
park, fiſh in a trunk, pheaſants in a mew, ſtealing them is larciny. 
And now by 9 Geo. I. c. 22. to hunt, wound, kill, or ſteal any 
deer, to rob a warren, or to ſteal fiſh from a river or pond (being 
armed or diſguiſed) alſo (whether armed or diſguiſed or not. Burn.) to 
hunt, wound, kill, or ſteal any deer in the King's foreſts or chaſes 
incloſed, or in any other incloſed place where deer have been uſually 
kept ; or by gift or promiſe of reward to procure any perſon to join 
them in ſuch unlawful act, is felony without benefit of clergy. And 
by 16 Geo. III. c. 30. every unauthorized perſon, his aiders and 
abettors, who ſhall courſe, hunt, ſhoot at, or otherwiſe attempt to 
kill, wound, or deſtroy any red or fallow deer in any foreſt, chaſe, 
purlieu, or ancient walk, or in any incleſed park, paddock, wood, 
or other ground, where deer are uſually kept, ſhall forfeit the ſum 
of twenty pounds; or for every deer actually killed, wounded, de- 
ftroyed, taken in any toil or ſnare, or carried away, the ſum of 
thirty pounds, or double thoſe ſums, in caſe the offender be a keeper : 

T4 and 
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and upon a ſecond offence (whether of the ſame or a different ſpecies) 
ſhall be guilty of felony, and be tranſported for ſeven years : likewiſe 
all perſons armed with offenſive weapons that ſhall come into ſuch 
places, with an intent to commit any of the ſaid offences, and ſhall _ 
there unlawtully beat or wound any of the keepers in the execution 
of their offices, or ſhall attempt to reſcue any perſon from their cuſ- 
tody, ſhall be tranſported for ſeven years. Tranſportation for ſeven 
vears is alſo inflicted by 5 Geo. III. c. 14. on perſons ſtealing or 
taking fiſh in any water within a park, paddock, garden, orchard 
or vard; and on the receivers, aiders, and abettors: and the like 
puniſhment, or whipping, fine, or impriſonment, on ſuch as take or 
kill conies by night in any open warren : and a forfeiture of five 
pounds to the owner of the fiſhery is made payable by perſons taking 
or deſtroying (or attempting lo to do) any fith in any river or other 
water withia any incloſed ground, being private property. If ſwans 
be lawfully marked, it is felony to ſteal them, though at large in a 
public river, or in a private river or pond though unmarked. Steal- 
ing hawks in diſobedience to the rules laid down in 37 Edw. III. c. 19. 
is alſo felony. Stealing any valuable domeſtic animal, as horſes, aud 
other beaſts of draught, and animals ſerving for food, as neat and other 
cattle, ſwine, poultry, and the like, and their produce while living, 
as milk or wool, is larciny; and alſo the fleſh of animals (whether 
wild or tame, ſerving for food) when killed; but ſtealing auimals 
not ſerving for food, as dogs, cats, &c. and other creatures kept for 
pleaſure (though the owner may maintain a civil action againſt thoſe 
who ſteal them) does not amount to larciny. But by 10 Geo. III. 
c. 18. ſtealing or knowingly harbouring a ſtolen dog, or having in 
onc's cuſtody the ſkin of a dog that has been ſtolen, is puniſhable 
with very high pecuniary. penalties, or a long impriſonment, or whip- 
ping in their ſtead, may be inflicted by two Juſtices of the peace. 
Stealing a ſhroud out of a grave, which is the property of thoſe who 
buried the deceaſed, is alſo larciny ; but ſtealing the corpſe itſelf, 
which has no owner, is not larciny, unleſs ſome of the grave-cloths 
be ſtolen with it. See page 162. 

The puniſhment for grand-larciny, that is, if the thing ſtolen be 
above the value of twelve pence, is by the Common Law, death; but 
as this ſtandard was {ſettled eight hundred years ago, when a fat ox 


could be bought for twelve pence, the mercy. of juries will lead them 
often 
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often to bring in larcivy under the value of twelve pence, when 
the thing ſtolen is in reality of much greater value. The punith- 
ment for petit-larciny, or larcinies under twelve pence, 1s at Com- 
mon Law, whipping, or by 4 Gco. I. c. 11. may be extended to 
tranſportation for ſeven years. By the benefit of clergy a perſon 
convicted of ſimple larciny to the value of thirteen pence, or thir- 
teen hundred pounds, though guilty of a capital offence, may for 
the firſt offence have his life ſpared : and in many caſes of ſimple 
larciny the benefit of clergy is taken away by ſtatute, as from the 
principals, and acceſſaries before and after the fact, in horſe ſtealing ; 
for theft by great and notorious thieves in Northumberland, 18 Car. II. 
c. 3. for taking woollen cloth from off the tenters, 22 Car. II. c. 5. 
But in theſe caſes it is held that it muſt be grand larciny, and perſons 
in whoſe cuſtody ſuch cloth is found, mult prove their innocence, or 
by 15 Geo. II. c. 27. they are puniſhable for the firſt offence by for- 
feiture of treble the value, for the fecoud by impriſonment alfo, and the 
third time it becomes a felony, ſubject to tranſportation for ſeven years, 
The benefit of clergy is allo taken away by. 18 Geo. II. c. 27. for 
taking linens, fuſtians, callicoes, or cotton goods from the place of 
manufacture; ſtealing ſheep, bulls, cows, ſteers, bullocks, heifers, 
calves, and lambs, or killing them with intent to ſteal the whole 
or any part of the carcaſe, or aiding and aſſiſting therein; 15 Geo, II. 
c. 34. for thefts in navigable rivers above the value of forty ſhillings, 
or being preſent, aiding, and aſſiſting thereat ; 24 Geo, II. c. 45. 
for plundering veflels in diſtreſs, or that have ſuffered ſhipwreck; 12 


Ann. ſt. 2. c. 18. 26 Geo. II. c. 19. for ſtealing letters ſent by 


the poſt; 7 Geo, III. c. 50. and alſo for ſtealing deer, fiſh, hares, and 
conies under the peculiar circumſtances mentioned in the Waltham 
Black Act. 9 Gco. I. c. 22. Which additional ſeverity is owing to 
the malice and miſchief of the theft in ſome of theſe inſtances, and to 
the difficulties there would otherwiſe be in preſerving ſuch goods in 


others. 


Mixed or compound larciny is of two forts; larciny from the 


Houſe, and larciny from the Perſon. 
From larciny from the Houſe, except in the inſtance of ſtealing 


the ſtock or utenſils of the plate glaſs manufactory, which is ſubject 
only to tranſportation for ſeven years, the benefit of clergy is gene- 


rally taken away, and with the following particularities ; firit, in 
2 larcinies 
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larcinies above the value of twelvepence committed. 1. In a church 
or chapel, with or without violence, or breaking the fame. 1 Edw. 
; VI. c. 12. 2. In a booth or tent in a market or fair, in the day or 
night, by violence or breaking the ſame ; the owner or ſome of his 
family being therein. 5 and 6 Edw. VI. c. 9. 3. By breaking 
into and robbing a dwelling-houſe in the day-time, any perſon being 
therein. 3 and 4 W. and M. c. 9. 4. In a dwelling-houſe by day 
or night, without breaking the fame, any perſon being therein and 
put in fear; which amounts to a robbery ; and in both theſe laſt 
caſes, 3 and 4, the acceſſory before the fact, is alſo excluded clergy. . 
Ditto. Secondly, in larcinies to the value of five ſpillings committed. 
= By breaking any dwelling-houſe, or any outhouſe, ſhop, or ware- 
houſe thereunto belonging, in the day-time, although no perſon 
be therein; 39 Eliz. c. 15. which now extends to aiders, abettors, 
and acceffories before the fact: 3 and 4 W. and M. c. 9. 2. By pri- 
vately ſtealing goods, wares, or merchandize in any ſhop, warehouſe, 
coach-houfe, or ſtable, by day or by night, though the fame be not 
broken open, and though no perſon be therein; which likewiſe ex- 
tends to ſuch as afliſt, hire, or command the offence to be committed. 
10 and 11 W. III. c. 23. Laſtly, in larcinies to the value of forty 
Hillings in a dwelling-houſe or its warchoufes, although the ſame bo 
not ſtolen, and whether any perſon be therein or no (unleſs com- 
mitted againſt their maſters by apprentices under the age of fifteen) : 
this alſo extends to thofe who aid or afiift in the commiſhon of the 
Erime. 12 Ann. ft. 1. c. 7. 

arciny from the N is of two kinds; privately ſtealing and ob- 

b 

Nennt Healing from a man's perſon, as by picking his pocket, 

or the like, without his knowledge, though a ſevere law, has been 

felony without benefit of clergy ever ſince 8 Eliz. c. 4. but to ex- 

clude clergy, it muſt be grand larciny, viz. above the value of 
twelve Pence. 

Robbery! is faking from another his money or goods violently, and bs 
putting him in fear; the puniſhment for which 1s death, it being made 
felony without benefit of clergy by 2 3 Hen. VIII. c. x. but a mere 
attempt to rob, by 7 Geo. II. c. 21. is only a felony ſubject to tranſ- 

tation for ſeven years. Should the robber however take one's | 
purſe, it is a robbery, and death, though he ſhould afterwards return 

It, 
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it. It is equally robbery to take any thing from a man in his pre- 
ſence, provided it be by menaces and violence, as to drive away his 
cattle before his face. The taking away a penny, equally with a 
pound, will make a man a robber, the ſum therefore 1s immaterial ; 
but privately ſtealing from a man's perſon any ſum under the value of 
twelve pence, and keeping it afterwards by putting him in fear, is no 
robbery. Knocking a man down, and ſtripping him of his property 
While ſenſeleſs ; begging alms with a drawn ſword ; and forcibly ex- 
torting money under a pretence of ſale, are all robberies ; if a man 
parts with his money or property, through a miſtruſt or apprehenſion 
of violence. Bat it is doubted whether compelling a chapman to 
ſell his wares, and giving him the full value of them, be robbery or 
not. Robberies formerly were not puniſhable with death, unleſs 
committed in a dwelling-houſe, or on the King's highway; but the 
3& 4 W. & M. c. 9. takes away clergy from both principals and 
acceſſories before the fact in robbery whereſoever committed. 

2. The next oftence againſt private property, which the law pu- 
niſhes criminally, is malicious miſchief. 

The acts of parliament on this head are as follow, in the order they 
were made. By 22 Hen. VIII. c. 11. malicioufly to cut down or deſtroy 
the powdike in the Fens of Norfolk and Ely is felony : and it is equally 
ſo by feveral ſpecial acts to deftroy the ſeveral fea banks, river banks, 
public navigations and bridges erected by virtue of thoſe acts. By 
43 Eliz. c. 13. to burn any barn or ſtack of corn or grain; or to im- 
priſon or carry away any ſubject in order to ranſom him, or make prey 
or ſpoil of his perſon or goods upon deadly feud or otherwiſe, in the four 
northern counties of Northumberland, Cumberland, Weſtmorland, and 
Durham, or being acceffory before the fact to ſuch carrying away or 
impriſonment; or to give or take any money or contributions, there 
called Black-Mail, to ſecure fuch goods from rapine, is felony with- 
out benefit of clergy. By 22 & 23 Car. II. c. 7. maliciouſly and 
unlawfully in the night-time to burn or cauſe to be burned or de- 
ſtroyed any ricks or ſtacks of corn, hay, or gram, barns, houſes, 
buildings, or kilns ; or to kill any horſe, ſheep, or other cattle is fe- 
lony; but the offender may make his election to be tranſported for 
ſeven years: and to maim or hurt ſuch horſes, ſheep, or other cattle, 
is a treſpaſs for which treble damages ſhall be recovered. By 4 & 5 W.. 
& M. c. 23. to burn on any waſte, between Candlemas and 

Midſummer, 
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NMidſummer any grig, ling, heath, turze, goſs, or fern, ſubjects the 
oftenders to whinging and confinement in the houſe of correction. By 
1 Aun. it. 2. c. 9. & 4 Geo. I. c. 12. captains and mariners belonging 
to thips, _ deſtroying the ſame, to the prejudice of owners or in- 
ſurers, are guilty of felony without benefit of clergy : and by 12 Ann. 
ſt. 2. c. 18. making any hole in a ſhip in diſtreſs, or ſtealing her 
pumps, or aiding and abetting ſuch offence, or wiltully doing any 
thing tending to the immediate loſs of ſuch ſhip, 1s felony without 
b-netit of clergy. By 1 Geo. I. c. 48. maliciouſly to ſet on fire any 
underwood, wood, or coppice is fingle felony. By 6 Geo. I. c. 23. 
_ wilfully and maliciouſly to tear, cut, ſpoil, burn, or deface the gar- 
ments or cloaths of any perſon raſſing 3 in the ſtreets or highways, with 
intent to to do, is felony. By 9 Geo. I. c. 22. called the Waltham 
Black AR, to tet fire to any houſe, barn, or outhouſe (or by 9 Geo. III. 
c. 29. any kind of mill) or to any hovel, cock, mow, or ſtack ot 
corn, ſtraw, hay or wood; or uolawfully: and maliciouſly to break 
down the head of any fiſh pond, whereby the fiſh ſhall be loſt or de- 
ſtroyed; or in like manner to kill, maim, or wound any cattle ; or 
cut down or deſtroy any trees planted in an avenue, or growing in a 
garden, orchard, or plantation for ornament, ſhelter, or profit; or to 
procure by gift or promiſeè of reward any perſon to join therein, is fe- 
lony without benefit of clergy, and the hundred ſhall be chargeable 
for the damage, unleſs the offender be convicted. By 6 Geo. III. c. 37. 
& 19 Geo. II. c. 32. malicioufly to cut down any river or fea bank, 
whereby lands may be overflowed or damaged ; or to cut any hop-binds 
growing in a plantation of hops, or wilfully or maliciouſly to ſet on 
fire, or cauſe to be ſet on fire, any mine, pit, or delph of coal, is 
felony without benefit of clergy. By 11 Geo. II. c. 22. to uſe any 
violence in order to deter any perſon from buying corn or grain; to 
ſeize any carriage or horſe carrying grain or meal to or from any mar- 
ket or ſea- port, or to uſe any outrage with ſuch intent ; or to ſcatter, 
take away, ſpoil, or damage ſuch grain or meal, is puniſhable for the 
firſt oftence with impriſonment and public whipping : for the ſecond 
oftence, or for deſtroying any granary where corn is kept for exporta- 
tion, or taking away or ſpoiling any grain or meal in ſuch granary, 
or in auy ſhip, boat, or veſſel, intended for exportation, it is felony, 
aud trauſportation tor ſeven years. By 28 Geo. II. c. 19. to ſet fire to 


any grals, furze, or fern growing in any foreſt or chaſe, is ſubject to 
a penalty 


w— 
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a penalty of five pounds. By 6 Geo. III. c. 36 & 48. & 13 Geo. III. 

c. 33. wilfully to ſpoil or deſtroy any timber or other trees, roots, 

ſhrubs, or plants, is for the firft and ſccond offence ſubject to pecuniary 
penalties, and for the third in the day-time, and even for the firſt, if 
at night, the offender ſhall be guilty of felony, and be tranſported for 
ſeven years. By 9 Geo. III. c. 29. wilfully and malicioufly to burn 
or deſtroy any engine or other machine, therein ſpecified, belonging to 
any mine; or any fences for incloſures purſuant to any act of parlia- 
ment, 1s ſingle felony, and puniſhable with tranſportation for ſeven 
years, in the offender, his adviſers, and procurers. And by 13 Geo. III. 
c. 38. the like puniſhment is inflicted on ſuch as break into any houſe, 
&c. belonging to the plate-glaſs company, with intent to. ſteal, cut, 
or deſtroy any of their ſtock or utenfils, or thall wilfully and mali- 
ciouſly cut or deſtroy the ſame. By 37 Hen. VIII. c. 6. 1. 4. wilfully 
and maliciouſly to burn or cauſe to be burnt any wain or cart laden 
with coals, or with any goods: or merchandizes ; or any heap of wood 
prepared, cut, or felled for making coals, billets, or talwood, is pu- 
niſhable with forfeiture of treble damages to the party grieved, and ten 
pounds as a fine to the King: and by the commiſſion of the peace any 
Juſtice may bind over to the peace and good behaviour, ſuch as threaten 
any one verbally to burn his houſe. Sending threatening letters to tliis 
purpoſe has been ſhewn before to be felony without benefit of clergy, 
ſee page 296. The reader here ſees, that the above acts were moſt or 
them palled to prevent a future commiſſion of fuch crimes as were at 
that time in practice, 

3. Forgery is the fraudulent making o or alteration of a writing to 
the prejudice of another man's right ; which. at Common Law 1s pu- 
niſhable with fine, impriſonment, and pillory ; but a variety of ſta- 
tutes have made it felony without benefit of clergy. 

By 5 Eliz. c. 14. to forge or make or knowingly to publiſh or 
give in evidence any forged deed, court roll, or will, with intent to 
affect the right of real property, either frechold or copy hold, is pu- 
niſhable by a forfeiture to the party of double coſts and damages; by 
ſtanding in the pillory, and having both his ears cut off, and his noſtrils 
ſlit and ſeared, by forfeiture of his lands to the crown, and by per- 
petual impriſonment. For any forgery relating to a term of years, or 
annuity, bond, obligation, acquittance, releale, or diſcharge of any 


debt or demand of any perſonal chattels, the fame forfeiture 1 is given 
ty 
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to the party aggrieved; and the offender is puniſhable with the pil- 
lory, loſs of one of his ears, and half a year's impriſonment : the ſe- 
cond offence in both caſes is felony without benefit of clergy. See 
below, where theſe offences are made death. 

A multitude of ſpecial acts ſince the Revolution, when paper credit 
was firſt eſtabliſhed, inflict death on the forging, altering, or uttering 
as true when forged, of any bank-bills, or notes or other ſecurities ; of 
bills of credit iſſued from the Exchequer; of South Sea bonds; of lottery 
tickets or orders; of army or navy debentures; of Eaſt India bonds; of 
writings under ſeal of the London or Royal Exchange Aſſurance; of 
the hand of the receiver of the pre-fines, or of the accountant general 
and certain other officers of the court of Chancery; of a letter of attor- 
ney, or other power to receive or transfer ſtock or annuities ; and on the 
perſonating a proprietor thereof, to receive or transfer ſuch annuities, 
ſtock, or dividends ; alſo on the perſonating or procuring to be perſo- 
nated, any ſeaman or other perſon, entitled to wages or naval emolu- 
ments, or any of his perſonal repreſentatives; or taking or procuring 

to be taken any falſe oath in order to obtain a probate or letters of ad- 
miniſtration, in order to receive ſuch payments; and the forging or 
procuring to be forged, and likewiſe the altering or publiſhing, as true, 
of any counterfeited ſeaman's will or power; 31 Geo. II. c. 19. 
9 Geo. III. c. 30. alſo on the counterfeiting of Mediterranean paſles ; 
4 Geo. IL c. 18. forging or imitating of any ſtamps to defraud the 
public revenue, and the forging of any manuſcript licence or regiſter. 
All thee are telonies without benefit of clergy. By 13 Geo. III. c. 52 
& 59. forging or counterfeiting any ſtamp or mark to denote the 
ſtandard of gold and filver plate, and certain other offences of the like 
tendency, are punithable with tranſportation for fourteen years. By 
12 Geo. III. c. 48. certain frauds on the ſtamp duties therein de- 
{cribed, chiefly by uſing the ſame ſtamps more than once, is felony 
ſubject to tranſportation for ſeven years. And the like puniſhment.is 
inflicted by 13 Geo. III. c. 38. on ſuch as counterfeit the common ſeal 
of the corporation for manufacturing plate-glaſs, or knowingly demand 
money of the company by virtue of any writing under ſuch counter- 
feit ſeal, 

But there are two general acts with regard to forgery. By 2 Geo. II. 
c. 25. forging or procuring to be forged, acting or aſſiſting therein, or 
. uttering or — as true, auy forged deed, will, bond, writing 

_— | 
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obligatory, bill of exchange, promiſſory note, indorſement or affignment 
thereof, or any acquittance or receipt for money or goods, with intention 
to defraud any perſon (or corporation, 31 Geo. II. c. 22. ſ. 78.) is felony 
without benefit of clergy, even for the firſt offence. And by 7 Geo. II. 
c. 22. to forge or cauſe to be forged, or utter as true, a counterfeit 
acceptance of a bill of exchange, or the number or principal ſum of 
any accountable receipt for any note, bill, or apy other ſecurity for 
money, or any warrant or order for the payment of money or the de- 
livery of goods, 1 is alſo felony without benefit of clergy ; and it is im- 
material in forgeries, if they intend to defraud, whether they are in 
the name of a real or fictitious perſon. 

But there 1s one nice determination of the 5 reſpecting the for- 
gery of a warrant or order for payment of money or delivery of goods, 
proper to be mentioned, on a forged order of the following kind : 
Let the bearer have fix yards of ordinary ſtuff, Geo. May.“ Nine of 
the judges were of opinion that ſuch an order was not within the 
meaning of the act; the words wwarrant or order importing, that the 
perſon giving ſuch warrant or order hath, or at leaſt claims, an in- 
tereſt in the money or goods which are the ſubject matter of that war- 
rant or order, and of courſe that he has or thinks he has a power to 
transfer the property; which is not the cafe of an order upon a ſhop- 
Keeper; unleſs the goods in ſuch ſhopkeeper's poſſeſſion are the pro- 
perty of the perſon giving the order. Fo. 119. 

We have now gone through the whole circle of crimes and miſ- 
demeſnors cognizable by the laws of this country, and it appears that 
there is ſcarce a caſe poſſible to be conceived, wherein offenders are not 
ſome way or other puniſhable in proportion to the heinouſneſs or.ag- 
gravation of their offences. 


CHAP. III. 
OF SURETIES FOR THE PEACE AND GOOD BEHAVIOUR. 


T HE requiſition of ſecurity for keeping the peace and for good be- 
haviour from ſuch as the legiſlative power had reaſon to be ſu- 
ſpicious of, was contrived very early, in order to prevent, if poſſible, 


the commiſſion of crimes and miſdemeſnors: and ſurely it is an honour 
Uu | to 
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to any laws to find them calculated rather to prevent future crimes 
than expiate the paſt. 

This ſecurity conſiſts in obliging the ſuſpected perſon or the offender 
(for it is ſometimes part of the penalties inflicted. on paſt miſdemeſ- 
nors) to be bound, with one or more ſurcties, in a recognizance or 
obligation to the King, taken in court, or by fome magiſtrate, and 
entered on record, whereby the parties acknowledge themſelves in- 
Cebted to the crown in the ſum required, with condition to be void, 
if the party ſhall appear in court on ſuch a day, and in the mean time 
ſhall keep the peace, either generally towards the King, or with regard 
to the perſon who ſues for the ſecurity ; or if it be for good behaviour, 
then on condition that he ſhall demean and behave himſelf well, for 
the time therein limited. This recognizance, if taken by a juſtice of 
the peace, muſt by 3 Hen. VII. c. 1. be certified to the next ſeſſions, 
and if the conditions of ſuch recoguizance be broken by any breach of 
the peace, in the one caſe, or any miſbehaviour on the other, the ſum 
ſpecified in ſuch recognizance 1s forfeited, and the recognizance being 
ſent up to the Exchequer, the party and bits ſureties are ſued for the 
ſums in which they are reſpectively bound. 

The Lord Chancellor or Keeper, the Lord Treaſurer, all the Juſtices 
of the Court of King's Bench, and the Maſter of the Rolls generally, 
and the other Judges in their own courts ; the ſheriff, the coroner, and 
all juſtices of the peace, may demand ſuch ſecurity at diſcretion ; or 
it may be gratited at the requeſt of any ſubject, upon due cauſe ſhewn ; 
or if any juſtice is unwilling to act in this matter, application is 
uſually made to the ſuperior courts under direction of the 2 1 Jac. I. 
c. 8. and recognizances are taken there. A peer or peereſs cannot in- 
deed be bound over any where but in the courts of King's Bench or 
Chancery: though a juſtice of the peace is authorized to require ſure- 
ties of any other perſon (even of one another) not inſane, under the 
degree of nobiJity. Huſbands and wives may demand it againſt each 
other ; but wives and infants under age, cannot be bound themſelves, 
being incapable of engaging for any debt : ſuch muſt give ſecurity by 
their friends alone. 

The following circumſtances will diſcharge a recognizance ; the 
death of the King, to whom the obligation is made, the death of the 
principal party bound thereby, if not before forfeited : an order of the 


court, to which the recopgmzance is certified, if they think proper ; 
5 and 
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and the requiſition of the perſon at whoſe requeſt 1 it was granted, or in 
caſe he does not make his appearance to pray its continuance. So far 
what has been ſaid is applicable to recognizances either for the peace 
or „ good behaviour : but theſe ſecurities differ in other reſpect. 

. To keep the peace, any juſtice may bind men over, who in his 
— quarrel or fight, or threaten to kill or beat another; or go 
about with unuſual weapons or attendance to the alarm of the people ; 
or ſuch as he knows to be common barretors, ſuch as are brought be- 
fore him by the conſtable for a breach of the peace, and ſuch as having 
been before bound, have broken it, and forfeited their recognizances. 


Alſo where any perſon hath juſt cauſe to fear, that another will burn 


his houſe, or do him a corporal injury, by killing, impriſoning, or 
beating him, or that he will procure others to do it; he may inſiſt on 
ſuch perſons being bound over to preſerve the peace, and every juſtice 
of the peace is obliged to grant it, if he demands it upon oath, alledging 
that he is in fear of his life or bodily harm, and that he does not re- 


quire ſuch ſecurity out of malice or mere vexation. This is called 
ſwearing the peace againſt another; and if the party does not find ſuch 


ſureties as the juſtices ſhall require, he may be committed till he does. 

Such recognizance, if ſpecial, becomes forfeited by any actual vio- 
lence, aſſault, or menace to the perſon of him who demands it: if it 
be general, it is forfeited by any unlawful action, that either tends to 
or is a breach of the peace; by a commiſſion of the many ſpecies of 
offences enumerated in page 295, ſ. 2. to 300. or any private violence 
done to any man; but a bare treſpaſs upon the lands or goods 6f an- 
other, unleſs attended with a wilful breach of the peace, does not for- 
feit it. Neither are mere reproachful words, calling a man a 'liar or 
a knave, any breach of the peace, unleſs they amount to a ings 
to fight. 

2. Sureties for good behaviour include ſecurity for the peace and 
ſomething more. By 34 Edw. III. c. 1. juſtices are empowered to 
bind down to good behaviour to the King and people all that' are not 
of good fame wherever found. Under which words, it is held that a 
man may be bound over for offences againſt good morals, as for haunt- 
ing bawdy houſes with women of bad fame, or for Keeping ſuch” wo- 
men in his own houſe ; for words tending to ſcandalize the ' govern- 
ment, or in abuſe of the officers of jyſtice, eſpecially in the execution 
of their office ; for being a niglit-walker, an eaves-dropper, for keeping 
E ſuſpicious 
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ſuſpicious company, ſuch as are reported to be pilferers or robbers, 
for ſleeping in the day and waking at night, for being a common 
drunkard, whore-maſter, the putative father of a baſtard, a cheat, 
an idle vagabond, or for any other miſbehaviour, that tends to his 
deing thought a perſon not of good fame. An expreſſion indeed that 
gives great latitude to magiſtrates ; but if he commits a man for want 
of ſureties, he muſt exprets the cauſe of ſuch commitment with toler- 
able certainty, and muſt take care that ſuch cauſe be a good one. 

Recognizances for good behaviour may be forfeited by the ſame 
means as for the ſecurity of the peace, or by committing any of thoſe 
acts of miſbehaviour which the recognizance was intended to prevent; 
but not by barely giving freſh cauſe of ſuſpicion of that which perhaps 
may never actually happen. 


c HA p. in 


OF THE CRIMINAL COURTS. 


HV! N G treated of crimes and their puniſhments, it now remains 
to treat of the courts where ſuch crimes are cognizable. And 
here, as they have no dependence on one another, we will begin with 

the hog The firſt of which is, 
| The high court of Parliament. An impeachment before the 
| Lords by the Commons of Great Britain in Parliament, is a preſent- 
ment to the ſupreme court of criminal juriſdiction by the grand inqueſt 
of the whole kingdom. A commoner cannot be impeached before the 
Lords for any capital offence, but only for high miſdemeſnors, but a 
peer may for any crime. In impeachments of peers for treaſon, the 
Commons uſually addreſs the King to appoint a Lord High Steward; 
though ſuch appointment is not abſolutely neceſſary, for the peers may 
proceed without one. Articles of impeachment are a kind of bills 
of indiftment framed by the Commons and tried by the Lords; and 
by 12 & 13 W. III. c. 2. no pardon under the great ſeal ſhall be 
pleadable to an impeachment by the Commons of Great Britain in 

Parliament. 

2. The court of the Lord High Steward is | the ANI and is a court 


inſtituted occaſionally for the trial of peers, indicted for treaſon or fe- 
lony, 
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lony, or for miſpriſion of either. This High Steward muſt be a Lord 
of parliament, or he is incapable to try ſuch delinquent pecr. Before 
fuch trial, either in this court or the court of Parliament, the in- 


dictment muſt be found by a grand jury of freeholders in the King's 


Bench, or at the aſſizes before the juſtices of oyer and terminer, 
which 1s removed into the court of the Lord High Steward by writ 
of Certiorari; and in caſe of an appeal a peer ſhall be tried by jury. 
A peer may plead a pardon: before the court of King's Bench, aud 
the judges have power to-allow it, in order to prevent the appoint- 
ment of a Lord High Steward, but he may not plead in that court 
guilty or not guilty, leſt judgment of death in confequence might 
be there paſſed againſt him. The indictment being found and re- 
moved, the High Steward directs a precept to a ſerjeant at arms to 
ſummon the Lords to attend the trial; and by 7 W. III. c. 3. upon all 
trials of peers for treaſon or miſpriſion, all the peers who have 
a right to fit and vote in parliament thall be ſummoned, at leaſt 
twenty days before ſuch trial, to appear and vote therein, and every 
Lord appearing ſhall vote in the trial of ſuch peer, ficſt taking the oaths 
of allegiance and ſupremacy, and ſubſcribing the declaration againſt 
Popery. 

Fhe trial of a peer during the ſeſſion of parliament is not properly 
in the court of the Lord High Steward, though ſuch an officer be ap- 
pointed, but before the court laſt mentioned of our Lord the King in 
parliament ; the Lord High Steward fitting in that court rather as a 
chairman of the court than as a judge, and having a vote with the 
reſt of the Lords in right of his peerage ; but iu the court of the Lord 
High Steward, which is held always in the receſs of parliament, he is 
the ſole judge of matters of law, as the peers are in matters of fact; 
and of courſe he has no right to a vote upon the trial. Upon the 
conviction and attainder of a peer for murder in full parliament, it is 
held, that in caſe the day appointed in the judgment for the execution 
ſhould lapſe before execution done, a freſh. day may be fixed, appointed 
by the high court of Parliament, during its fittings, though no High 
Steward be exiſting, as in the receſs of parliament, by the Court of 
King's Bench, the record being firſt removed into that court, 

At trials in full. parliament, the Lords Spiritual, by a determination 
of the Houſe of Peers, have a right to ſtay and fit in court in capital 


caſes, till the court proceeds to the vote of guilty or not guilty ; but 
in 
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in the court of the Lord High Steward, no biſhop as ſuch, ever was 
or could be ſummoned. Indeed they have no right to be tried them- 
ſelves in the court of the Lord High Steward; for the privilege of 
being thus tried, depends upon nobility of blood, rather than a ſeat in 
the houſe; as appears from the trials of popiſh Lords, of Lords under 
age, and, fince the Union, of the Scots nobility, though not among 
the ſitting peers, aud from the trials of the Queen Conſort or Dowager, 
or peereſſes by birth; and peerefles by marriage alſo, unleſs they have 
degraded themſelves, when widows, by marrying a commoner for 
their ſecond huſband, Even in trials for capital offences in full par- 
liament, there is no inſtance of the biſhops ſitting ; they withdraw vo- 
luntarily, but enter a proteſt declaring their right to ſtay. 
When it is faid-that a nobleman muſt be tried by his peers, it is under- 
ſtood at the ſuit of, the King, upon an indictment of high treaſon, 
petit treaſon, felony, or miſpriſion thereof: but in caſe of a præmu— 
nire, riot, or the like, and generally for all other crimes out of par- 
lament (unleſs otherwiſe ſpecially provided for by ſtatute, as it is in 
many iaſtances), though it be at the ſuit of the King, he ſhall not be 
tried by his peers, but by the freeholders of the county. 3 Iuſt. 30. 
2 Haw. 424. Proceſs of outlawry lies againſt a hy if he be iudicted, 
and appears not and cannot be taken. 3 Inf. 3 
The court of King's Bench is a court of N cauſes as well 

as c ones, and takes cognizance of crimes from high treaſon down 
to a breach of the peace: there indictmeuts from all inferior courts 
may be removed by writ of certiorari, and tried either at bar, or at 
Nip prius, by a jury of the county, out of which the indictment is 
brought. 

113 high court of Admiralty, held before the judge of the Ad- 
miralty, who is the Lord High Admiral's deputy, has alſo a criminal 
juriſdiction, and takes cognizance of all crimes and offences committed 


either upon the ſea, or on the coaſts, out of the reach of any Engliſh 


county; and by 15 Ric. II. c. 3. of death and mayhem happening in 
great ſhips being and hovering in the main ſtream of great rivers, be- 
low the bridges of the fame rivers, which are then a fort of ports or 
havens, ſuch as are the ports of London and Gloceſter, though they 
lie at a great diſtance from the ſea, By 28 Hen. VIII. c. 15. it is en- 
acted, that theſe offences ſhall be tried by commiſſioners, nominated 
by the lord chancellor; namely the admiral or his deputy, and three 


or 
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or four more; (among whom two Common Law judges are conſtantly 
appointed, who in effect try all the priſoners) the indictment being 
firſt found by a grand jury of twelve men, and afterwards tried by an- 
other jury as at Common Law: and that the courſe of proceedings 
ſhall be according to the law of the land. Though the judges try the 
priſoner, the judge of the Admiralty always preſides, as does the Lord 
Mayor of London, at the Seſſions of ohe and 7erminer in that city, 

Theſe four courts may be held at any place in the kingdom, and this 
juriſdiction extends over crimes that ariſe in any part of it: but the 
juriſdiction of the following is limited. 

5, 6. The courts of oyer and ter miner and general gaol delivery are 
held before commiſſioners appointed by the King, among whom are 
uſually two judges of the courts at Weſtminſter, twice every year in 
every county throughout the kingdom, except the four northern ones, 
where they are held but once a year, and except in London and 
Middleſex, where they are held eighd times. The commiſſions of 
aſſize and Ny prius, by which the judges fit in the county (for they 
fat by five authorities) were explained in page 20 1. ſ. x. and the com- 
miſſion of the peace by which they alſo fit, we treated of at page 59. 
{. 3. I ſhall only add here, that all juſtices of the peace of any county, 
wherein the aſſizes are held, are liable to be fined, if they do not at- 
tend at ſuch aſſize, in order to return recognizances, &c. and to aſſiſt 
the judges in ſuch matters as lie within their knowledge and juriſ- 
diction. The fourth commiſſion by which they fit, is that of oyer and 
terminer, to hear and determine all treaſons, felonies, and miſdemeſ- 
nors ; ſo that by virtue of this commiſſion they commonly proceed on 
indictments found at the aſſizes: they have therefore a fifth commiſſion 
of gaol delivery, which empowers them to try and. deliver every pri- 
ſoner, who ſhall be in gaol when the judges arrive at the circuit town, 
whenſoever and by whomſoever indicted, or for whatever crime com- 
mitted : fo that the gaols are cleared twice a year. Sometimes, upon 
urgent occaſions, the King iſſues a ſpecial commiſſion confined to of- 
fences that require immediate puniſhment, as was the commiſſion to 
try the rioters in 1780 in Surry. Theſe commiſſions are directed to 
the judges and ſeveral others, and any two of them : but the judges 
or ſerjeants at law, being _ of the Quorum, the reſt cannot act 


without one of thele, 
7. Thie 
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7. The court of general quarter- ſeſſions of the peace muſt be held 
in every county once in every quarter of a year, which by 2 Hen. V. 
c. 4. is appointed to be in the firſt weeks after Michaelmas Day, Epi- 
phany, the Tranſlation of St. Thomas, and the 7th of July. It is held 
between two or more juſtices of the peace, of ch one mult be of 
the Quorum. Though this court ſeldom, if ever, tries any greater of- 
fences than ſmall felonies within the b2nefit of clergy, its juriſdiction, 
by 34 Edw. III. c. 1. extends to trying and determining all felonies 
and treſpaſſes whatever. Indeed the commiſſion provides, that in caſe 
any difficulty ariſes, they ſhall not proceed to judgment, but in the 
preſence of one of the juſtices of the courts of King's Bench or Com- 
mon Pleas, or one of the judges of aſſize; and therefore capital felonies 
are uſually remitted for a more ſolemn trial at the aſſizes. Neither 
cau they try any new-created offence, without an expreſs power given 
them by the ſtatute which creates it; but there are ſome miſdemeſnors 
that are cognizable in this court by ſtatute, ſuch as offences relating 
to the game, highways, alehouſes, baſtard children, ſettlement and 
proviſion for the poor, vagrants, fervants wages, apprentices, and 
Popiſh recuſants. Some of theſe are proceeded on by indictment, and 
ſome in a more ſummary way, by motion and order thereupon, which 
order, unleſs guarded by particular ſtatutes, may by a writ of certiorari 
be removed into the court of King's Bench, and be there either quaſhed 
or confirmed. The Cyftos rotulorum, who is always a juſtice of the 
Quorum (and who is the principal civil officer in the county, as the 
Lord Lieutenant is the chief in military command) is nominated by 
the King's ſign manual; and to him is committed the cuſtody of the 
records or rolls of the ſeſſions. He has the nomination of the clerk of 
the peace, and this office he is expreſsly forbidden to ſell for money. 

In moſt corporate towns there are quarter-ſeflions held before juſtices 
of their own, within their reſpective diſtricts; with the ſame powers 
as the quarter-ſeſfions of the county, except that appeals from their or- 
ders, reſpecting the removal of the poor, muſt be, by 8 & g W. III. 
c. 30. to the county ſefſion:. In both counties and towns corporate, 
there is ſometimes kept a ſpecial or petty ſeſſions by a few juſtices 
for the convenience of the neighbourhood, between the times of the 
quarter- ſeſſions, ſuch as for licenſing alehouſcs, paſſing pariſh ac- 


counts, and the like. 
| 8. The 
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8. The Sheriff's 'Tourn or rotation is alſo a court of record held twice 
a year, within a month after Eaſter and Michaclmas, before the ſheriff 
in different parts of the county: it being only the ſheriff*s tourn to 
keep a court-leet in each hundred. This therefore is the great court- 
leet of the county, as the county court 1s the court-baron. 

9. The Court-leet is a court of record held once a year in a parti- 
cular hundred, lordſhip, or manor, before the ſteward of the leet, for 
the eaſe of the ſheriff. It is in fact the King's court granted by char- 
ter to the lords of thoſe hundreds or manors. The defign of its inſti- 
tution was to view the frank pledges, that is, the freemen within the 
liberty; it alſo has juriſdiction, like the ſheriff's tourn, in breaches of 
the peace, and divers minute offences. All freeholders within the 
precinct are obliged to attend them; and all perſons reſident in that 
precinct, except ſuch as are under twelve and above ſixty years old, 
peers, clergymen, women, and the King's tenants in ancient meſne, 
are bound to appear upon the jury, 1f required, and make their due 
preſentments. It was antiently the cuſtom to ſummon here all the 
King's ſubjects, as they came of age, and there to take the oath of al- 
legiance. The other buſineſs of this court, and the ſheriff's tourn, 
was to prevent and punith all crimes happening within their precinct; 
as all trifling debts were recoverable in the court- baron and county 
court. But the 52 Hen. III. c. 10. having excuſed all peers and 
clergymen from their attendance on theſe courts, they are fallen into 
diſrepute, and their buſineſs has gradually devolved upon the quarter- 
ſeſſions. | 

10. The Coroner's Court is alſo a court of record, of which we have 
already treated. See page 58. 1. 2. 

11. The Court of the clerk of the market, 1s the moſt inferior court 
of criminal juriſdiction in the kingdom. It is incident to every fair 
and every market, to puniſh miſdemeſnors therein, as a court of pie- 

oudre is to determine all civil diſputes. This court has cognizance 
chiefly of weights and meaſures, to try whether they are agreeable to the 
ſtandard : if not, the party uſing them is liable to be fined, and the 
weights and meaſures burnt. 

There are a few other criminal courts, which from their confined 
juriſdiction may be called private courts; but as they are now in dit- 
uſe, it is necdleſs to mention them. 


K CHAP. 
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CHAP. V. 


OF CONVICTIONS WITHOUT TRIAL, CALLED 
SUMMARY. 


HE mode of conviction in criminal courts is either ſummary or 
regu ar. 

Summary convictian is unknown at Common Law, except in the 
caſe of contempts, but is directed by ſeveral acts of parliament 
for inflicting certain penalties created by thoſe acts. Here there is 
no intervention of a jury, but the party accuſed is acquitted or con- 
victed in a ſummary way, by the ſuffrage of ſuch perſon or perſons 
only as the act has appointed for his judge; an inſtitution contrived to 
prevent the frequent and troubleſome attendance of juries in very trifling 
cauſes. The proceſs of theſe ſummary convictions 1s extremely ſhort 
and ſpeedy. The magiſtrate ſummonſes the party accuſed to appear, 
If he does not appear, he proceeds to examine one or more witneſſes, 
as the ſtatute requires, upon oath, and then makes his conviction of 
the offender in writing; which done, he iſſues his warrant to appre- 
hend him, if he is to be corporally puniſhed ; or levies the penalty 
incurred by diſtreſs and fale of his goods. If the offender appears to 
the ſummons, he is heard in his own defence, and may bring wit- 
nefles to ſupport that defence. 

Summary convictions are branched out into three: 1. Thoſe before 
commiſſioners reſpecting offences againſt the laws of the exciſe and re- 
venue; 2. Thoſe before juſtices of the peace, for diſorderly offences, 
ſuch as ſwearing, drunkenneſs, vagrancy, idleneſs, and the like ; and, 
3. And the mode of puniſhing contempts by attachment, I ſhall have 
occaſion only to dwell upon the laſt. 

Such contempts as are thus puniſhed are either thoſe which openly 
inſult or reſiſt the powers of the courts or the perſon of the judges there 
preſiding, or thoſe which without any groſs inſolence or direct oppoſition, 
plainly tend to create diſregard to their authority. The chief offences of 
either kind that are uſually puniſhed by attachment, are the following : 
1. The unjuſt, oppreſſive, or irregular acting of inferior judges and ma- 
giſtrates in the execution of their offices. 2. Acts of oppreſſion, extor- 
tion, colluſive behaviour, or culpable n of duty, 1 in ſheriffs, bailiffs, 

gaolers, 
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gaolers, and other officers of the court. 3. Groſs inſtances of fraud 
and corruption, injuſtice to clients, or other diſhoneſt practices in at- 
torneys and ſolicitors. 4. Non-attendance when ſummoned, refuſing 
to be ſworh or to give any verdict, eating and drinking without leave 
of the court, eſpecially at the expence of the plaintiff or defendant, and 
the like, in jurymen. 5. Non-attendance when ſummoned, refuſing 
to be ſworn or examined, or prevaricating in their evidence when 
ſworn, in witneſſes. 6. Diſobedience to any rule or order made in 
the proceedings of a cauſe; non-payment of coſts awarded by the 
court, or non-obſervance of awards duly made by arbitrators or um- 
pires, after having entered into a rule for ſubmitting to ſuch deter- 
mination, in parties to any ſuit or proceeding. Obedience to any rule 


of court may, by 10 Geo. III. c. 50. be enforced againſt any member 


of parliament by diſtreſs infinite. 7. Forcible delivery or reſcue of a 


defendant, and the like, or diſobedience to the King's great prero- 


gative writs, v/z. prohibition, Habeas corpus, &c. in any perſon, even 
in a peer. And, 8. Speaking or writing contemptuouſly of the court 
or judges acting in their judicial capacity, by printing falſe accounts 
(or even true ones, without permiſſion) of cauſes then depending in 
judgment. In ſhort, any thing that demonſtrates a groſs want of re- 
ſpect to thoſe courts, an awful regard to which in ſupport of their au- 
thority, is ſo neceſſary for the good order of the kingdom. 

The proceſs of attachment is as follows: where the contempt is 
committed in the face of the court, the offender may, without any 
proof or examination, be inſtantly apprehended and impriſoned at the 
diſcretion of the judges: but in matters of which the court is not eye- 
witneſs, if the judges on MHdavit ſee reaſon to ſuſpect that a contempt 
has been committed, they either make a rule on the ſuſpected perſon 
to ſhew cauſe why an attachment ſhould not iſſue againſt him; or in 
very flagrant inſtances, the attachment is iſſued without ſuch a rule 


as it does, if ſufficient cauſe be not ſhewn to diſcharge it. When the 


party is brought into court by this proceſs ; he muſt either ſtand com- 


| mitted or give bail to anſwer upon oath to ſuch interrogatories as ſhall 


be put to him reſpecting the offence. Theſe interrogatories are in the 
nature of a charge, and mult be exhibited by the court within the firit 
four days, and if any of the interrogatories ſhould be improper, the de- 
fendant may refuſe to anſwer them, and move the court to have them 
ſtruck out. If the party can clear himſelf upon oath, he is dif- 

| AR 2 charged; 
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charged; if not, lie may be puniſhed by fine or impriſonment, or both, 
and ſometimes by a corporal or infamous puniſhment ; and if he per- 
jures himſelf in his anſwers, he may be proſecuted for the perjury. 
This method of obliging the defendant here to anſwer upon oath to 
a criminal charge, is not agreeable to Common Law in any other in- 
ſtance, but being of high antiquity, by long and immemorial uſage, 
it is become the law of the Land, 


© RAP. TY 


OF THE REGULAR METHOD OF PROCEEDING IN 
CRIMINAL COURTS. 


AVING deſcribed the courts of criminal juriſdiction, and ex- 

- plained the mode of ſummary conviction, we come now to that 
which is regular, the proceedings in which are twelve: 1. Arreſt 
2. Commitment and bail; 3. Proſecution; 4. Proceſs; 5. Arraign- 
ment, &c. 6. Plea; 7. Trial, &c. 8. Benefit of clergy; 9. Judg- 
ment; 10. Reviſal of JO] : I1. Reprieve or pardon z and, 12, 
Execution. 

I. And firſt, as to arref, or apprehending one's perſon, to which 
in criminal caſes all perſons, without diſtinction, are liable: but none 
may be apprehended, unleſs charged with ſuch a crime, as will at 
leaſt juſtify holding him to bail. Arreſts are made in four ways : 
1. By warrant; 2. By an officer without warrant ; 3. By a private 
perſon alſo with a warrant ; and, 4. By hue and cry. See page 239. 
1. Warrants for criminal arreſts may in extraordinary caſes be iſſued 
out by the privy council, or the ſecretaries of ſtate, but generally they 
are granted by juſtices of the peace, on the oath of the party requiring 
ſuch warrant, ſetting forth, that he knows or ſuſpects the guilt of the 
perſon he wiſhes to apprehend, of the ſufficiency of which oath the 
magiſtrate is judge. This warrant ſhould be under the ſeal of the 
juſtice, ſhould ſet forth the time and place of granting, the cauſe for 
which it is granted, and ſhould be directed to the conſtable, or other 
peace officer, (or it may be to any private perſon by name) requiring 
him to bring the party generally before any juſtice of the peace for the 


county, or only before the Juſtice who Suben it; in which laſt caſe 
the 
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the warrant is called a Hpecial warrant. A general warrant to appre- 
hend all perſons ſuſpected, or guilty of any crime, without naming or 
deſcribing any one, is illegal, and will not juſtify the officer who acts 
under it; but if properly proved (though the magiſtrate in granting 
ſuch warrant ſhould exceed his power) will, by 24 Geo. II. c. 44. in- 
demnify the officer. When a warrant is received by the officer, he is 
bound to execute it, ſo far as the juriſdiction of the magiſtrate and 
himſelf extends. A King's Bench warrant iſſued by any of the juſtices 
of that court, extends over all the kingdom ; but the warrant of a 
Juſtice of the peace of one county, will not extend to another, unleſs 
backed by a magiſtrate of ſuch other county. And by 13 Geo. III. 
c. 31. any warrant for apprehending an Engliſh offender who may 
have eſcaped to Scotland, and vice verſa, may be endorſed and exe- 
cuted by the local magiſtrates, and the offender conveyed back to that 
part of the united kingdom, in which ſuch offence was committed. 

2. Arreſt by officers without warrants. A juſtice may himſelf appre- 
hend, or, by word only, cauſe to be apprehended any perſon committing 
felony or a breach of the peace in his preſence. The ſheriff and coroner 
alſo, without a warrant, may apprehend any felon within the county. 
A conſtable may alſo, without warrant, take up any perſon breaking the 

peace in his preſence, and carry him before a juſtice, and in caſe of a 
felony committed, or ſuch a wound given as may occaſion felonious 
death, he may on probable ſuſpicion apprehend the offender, and for 
that purpoſe is juſtifiable in breaking open doors (even without a war- 
rant provided he has firſt aſked for admittance. 2 Haw. 86.) Nay, 
he may kill the felon if he cannot otherwiſe be taken: and if he or 
either of his aſſiſtants be killed in ſuch attempt, it is murder in all 
concerned. Watchmen, ſuch as by 13 Edw. I. c. 4. keep watch in 
all towns from ſun-ſetting to ſun-riſing, or ſuch as are mere aſſiſtants 
to the conſtable, may, in virtue of their office, arreſt all offenders, 
eſpecially night-walkers, and commit them to cuſtody till the morning. 

3. Any private perſon preſent (more eſpecially a peace-officer) is 
bound by law, when any felony 1s committed, to apprehend the of- 
fender, on pain of fine and impriſonment, if he eſcapes by the negli- 
gence of the ſtanders-by : and to follow ſuch offender they may break 
open any doors; they may even juſtify killing him, if he cannot be 
taken alive; and ſhould any be killed in endeavouring to apprehend 


him, it is murder. A private perſon may alſo arreſt a felon or other 
| perſon 
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perſon on ſuſpicion ; but he muſt not break open a door to do this; 
and if either party kill the other in the attempt it is manſlaughter. By 
17 Geo. II. any private perſon may apprehend beggars and vagrants. 

4. Hue and cry (from huer, to ſhout) is the old Common Law 
method of purſuing felons and ſuch as have dangerouſly wounded an- 
other. The 13 Edw. I. c. 1, 3 & 4. direct that every county ſhall 
be fo well kept, that immediately upon robberies and felonies com- 
mitted, freſh ſuit ſhall be made from town to town, and from county 
to county ; and that hue and cry ſhall be raiſed upon the felons, and 
they that keep the town ſhall follow with hue and cry, with all the 
town and the towns near; and ſo hue and cry ſhall be made from 
town to town, until they be taken and delivered to the ſheriff; and that 
ſuch hue and cry may more effectually be made, the hundred is bound 
by the ſame ſtatute to anſwer for all robberies therein committed, un- 
leſs they take the felon. Hence the action againſt the hundred to re- 
cover loſs by robbery. No hundred however ſhall be anſwerable for 
any robbery on a perſon travelling on the Lord's Day; but the inha- 
bitants ſhall make hue and cry notwithſtanding, on pain of forfeiting 

to the King as much money as the party was robbed of. 29 Car. II. 
c. 7. But a hundred was charged with the loſs of a perſon robbed on 
a Sunday going to church, that being a neceflary duty. Str. 406. 
Comyns 345. Nor by 22 Geo. II. c. 24. ſhall any perſon recover 
againſt the hundred, more than the value of two hundred pounds, un- 
leſs the perſon robbed, ſhall at the time of the robbery be together in 
company, and be in number two at the leaſt, to atteſt the truth of 
his or their being ſo robbed. And by the yearly land-tax acts no re- 
ceiver-general, or any of his agents employed for carrying of money 
on account of the ſaid tax, ſhall maintain an action againſt the hun- 
dred, unleſs the perſons carrying ſuch money be tcg-ther in company, 
and be in number three at the leaſt, Alſo a robbery done in the night, 
ſhall not charge the hundred; but yet if it be in the day-time, or 
ſo much light, as that to ſee a man's face, ſo as to know him, though 
it be before the ſun-rifing, or after the ſun-ſetting, the hundred ſhall 
anſwer for it. Dall. c. 84. But there are ſeveral notices to be given 
by the party robbed to make the hundred liable. 27 Eliz. c. 13. ſ. 11. 
8 Geo. II. c. 16. ſ. 1, 2. By 27 Eliz. c. 13. no hue and cry is ſuf- 
ficient unleſs made with both horſemen and footmen. And by 8 Geo. II. 
c. 16, the conſtable or like officer, refuſing or neglecting to make hue 

and 
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and cry, forfeits five pounds, and the whole vill or diſtrict is liable to 
be amerced, if any felony be committed therein and the felon eſcapes. 


Hue and cry may be raiſed either by precept of a juſtice of the peace, 


by a peace officer, or by any private perſon knowing of a felony. The 
party raiſing it muſt acquaint the conſtable of the vill with all the 
circumſtances which he knows of the felony, and the perſon of the 
felon, on which the conſtable is to ſearch his own town and raiſe all 
the neighbouring villages and make purſuit with horſe and foot, and 
in the proſecution of ſuch hue and cry, the conſtable and his attend- 
ants have the ſame powers, protection, and indemnification as if acting 
under the warrant of a juſtice of the peace. But if a man wantonly 
and maliciouſly raiſes a hue and cry, without cauſe, he ſhall be ſeverely 
puniſhed as a diſturber of the public peace. 

To encourage the apprehending of felons certain rewards and advan- 
tages are by ſtatute beſtowed on ſuch as bring them to juſtice. By 
4&5 W.&M.c.8. ſuch as apprehend a highwayman and proſecute to 
conviction, ſhall receive a reward of forty pounds from the pul+ic; to be 
paid to them (or, if killed in the endeavour to take him, their exe- 
cutors) by the ſheriff of the county ; beſides the horſe, furniture, arms, 
money, and other goods taken upon the perſon of ſuch robber, with a 
reſervation of the right of any perſon from whom the fame may have 
been ſtolen: to which the 8 Geo. II. c. 16. ſuperadds ten pounds to 
on paid by the hundred indemnified by ſuch taking. By 6 & W. III. 
c. 17. & 15 Geo. II. c. 28. ſuch as apprehend and convict any of- 

Fender againſt theſe ſtatutes, reſpeQing the coinage, ſhall (in caſe the 
offence be treaſon or felony) receive a reward of forty pounds ; or ten 
pounds, if it only amount to' counterfeiting the copper coin. By 
10 & II W. III. c. 23. any perſon apprehending and proſecuting to 
conviction a felon guilty of burglary, houſe-breaking, horſe-ſtealing, 
or private larciny to the value of five ſhillings from any ſhop, ware- 
houſe, coach-houſe, or ſtable, ſhall receive a certificate exempting him 
from all pariſh and ward offices; which certificate he may aſſign over, 
and the aſſignee ſhall have the benefit of it. And by 5 Ann. c. 31. 
any perſon ſo apprehending and proſecuting a burglar, or felonious 
houſebreaker (or, if killed in the attempt, his executors) ſhall be en- 
titled to a reward of forty pounds. By 6 Geo. I. c. 23. perſons diſ- 
covering, apprehending, and proſecuting to conviction any perſon 


taking reward for helping others to their ſtolen goods, ſhall be entitled 
to 
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to forty pounds. By 14 Geo. II. c. 6. explained by 15 Geo. II. c. 34. 
| perſons apprehending and proſecuting to conviction ſuch as ſteal, or 
kill with an intent to ſteal, any ſheep or other cattle, ſpecified in the 
latter of the ſaid acts, ſhall for every ſuch conviction receive a reward 
of ten pouuds: and by 16 Geo. II. c. 15. & 8 Geo. III. c. 18. per- 
ſons diſcovering, apprehending, and convicting felons and others be- 
ing found at large during the term for which they are ordered to be 
tranſported, ſhall receive a reward of twenty pounds. 

II. The next part of criminal proceſs is commitment and bail, When 
an offender 1s apprehended and brought before a juſtice of the peace, 
that juſtice is bound immediately to examine into the charge againit 
him; acquit him, if innocent, and make him find bail or commit 
him to priſon, if guilty ; or if any ſuſpicion lies againſt him. For 
this purpoſe, by 2 & 3 Ph. & M. c. 10. he is to take in writing the 
examination of ſuch priſoner, and the information of thoſe who bring 
him. 

By the Habeas corpus act, to refuſe bail to any perſon bailable is 
an offence in any magiſtrate, at the Common Law, againſt the liberty 
of the ſubject; and leſt the intention of the law ſhould be fruſtrated by 
magiſtrates requiring more bail than neceffary, it is declared by 1 W. 
& M. ſt. 2. c. 1. that exceſſive bail ought not to be required; but if 
magiſtrates take inſufficient bail, and the criminal doth not appear at 
the time he 1s bound by ſuch bail to appear, they are liable to be fined. 
The perfon who 1s to take the bail may however examine them on 
their oaths concerning their ſufficiency. 2 Haw. 89. 2 H. H. 125. 
Admitting bail alſo where it ought not is puniſhable by the judge of 
aſſize by fine, or punifhable as a negligent eſcape at Common Law. 
H. P. 97. And by the 3 Edw. I. c. 15. if any officer bail any not 
bailable, he ſhall have three years impriſonment, and make fine at the 
King's pleaſure. And by 21 Jac. I. c. 26. perſons acknowledging or 
procuring to be acknowledged any bail in the name of any other not 
privy to the ſame, are guilty of felony without benefit of clergy ; or 
by 4 W. III. c. 4. if any one ſhall perſonate another before thoſe who 
have authority to take bail, ſo as to make him liable to the payment 
of any ſum of money in that ſuit or action, he ſhall be guilty of fe- 
lony (but within clergy). Bail may be taken in open court, or in 
ſome caſes by the ſheriff, coroner, or other magiſtrate. But let us ſee 
what offences are nt batlable, we ſhall then learn what are. In this 
inquiry, 
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inquiry, we will take no notice of thoſe caſes where bail is denied by 
particular ſtatutes to priſoners guilty of certain crimes, for in ſuch caſes 
impriſonment is part of their ſentence, But where impriſonment is 
only deſigned for ſafe cuſtody before conviction, bail is taken away, 
where the offence is of a very atrocious nature, and where no bail can 
be a ſecurity equivalent to the actual cuſtody of the perſon. For what 


may not a man be induced to forfeit to ſave his own life? and what 


fatisfaQtion is it to the public to ſeize the effects of thoſe who bail a 
felon, if the felon be ſuffered to eſcape with impunity? No juſtice 
of peace then is allowed to take bail for a charge of treaſon, murder, 
or even manſlaughter, if the priſoner be clearly the killer and not 
barely ſuſpected; or if any indictment be found againſt him. Perſons 
committed for felony and breaking out of priſon cannot be baited by 
juſtices: nor any of the following, v/z. perſons outlawed ; ſuch as have 
abjured the realm ; approvers, of whom we ſhall ſpeak hereafter ; per- 
ſons taken in the fact of felony ; ſuch as are charged with arſon ; and 
excommunicated perſons. The following are bailable or not at the 
diſcretion of the juſtices, thieves openly known ; perſons charged with 
other felonies, or manifeſt and enormous offences, not having a good 
character; and acceflorics to felony, that labour under a bad reputa- 
tion. But the following my be bailed, if proper ſecurity be offered, 
w/z. perſons of good character charged with a bare ſuſpicion of man- 
ſlaughter, or other inferior homicide ; or ſuch perſons charged with 
petit larciny or any ſuch felony, not before- mentioned; or ſuch per- 
ſons acceſtory to felony. The court of King's Bench however (or any 
judge thereof, in time of vacation) may bail for any crime, according to 
the circumſtance of the caſe, even for treaſon or murder ; except ſuch 
perſons as are committed by either houſe of parliament during the ſit- 
ting of the ſeſſions, or ſuch as are committed for contempts by any 
of the King's ſuperior courts of juſtice. The law has allowed this 
one court only to take bail, leſt allowing this liberty to magiſtrates in 
general thould tend to elude the public juſtice. In ſhort, where the 
offence is not bailable, the priſoner is to be committed to gaol, for trial, 
by the miltimus of the juſtice, that is, a warrant under his hand and ſeal, 
ſpecifying the cauſe of his commitment. But during this confinement, 
it being only for fate cuſtody, the pritoner ſhould be neither loaded with 
needleſs fetters, or ſubjected to any other hardſhip than the gaoler uz 
his diſcretion ſhall think neceflary, in order to keep him tately. i 
TY III. The 
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III. The next ſtep to the conviction and puniſhment of offenders 
is their proſecution, of which there are four modes; vis. 1, Preſent- 
ent; 2. Indictment; 3. Information; and, 4. Appeal. The firſt 
two are upon a previous finding of the fact id a grand Jury ; the 
| 1 without ſuch finding. 

A preſentment is the cognizance taken by the grand jury of any 
Nas from their own knowledge or obſervation; without any bill 
of indictment laid before them; ſuch as the preſentment of a nuſance, 
a libel, and the like; upon which the officer of the court frames an 
indictment, before the party can be called upon to auſwer it. There 
are alſo preſentments which are inquiſitions of office, or the act of a 
jury ſummoned by the proper officer to inquire of matters relative to 
the crown from evidence laid before them, ſome of which are in them- 
{elves convictions. Of this kind are felo de ſe; flight of perſons ac- 
cuſed of felony ; deodands, &c. There are alſo preſentments of 
petty offences in the ſheriff's tourn or court-leet, whereon the preſid- 
ing officer may ſet a fine. There are other inquiſitions that are not 
in themſelves convictions, but which may be afterwards inquired - 
into; particularly that of the coroner on the death of a man; in which 
caſe the offender ſo preſented, may diſpute the truth of it. 

2. Indictments are written accuſations of one or more perſons, of a 
crime or miſdemefnor at the {uit of the King, preferred to, and pre- 
ſented upon oath by, a grand jury. Grand juries conſiſt of reſpectable 
frecholders (generally the men of moſt conſequence in the county) 
ſummoned by the ſheriff, every ſeſſion of the peace, and every com- 
miſſion of yer and terminer and of general gaol delivery; ſome out of 
every hundred. The number ſummoned is twenty-four, and as many 
of theſe as attend, not leſs than twelve, nor more than twenty-three, 
(that twelye may be a majority) are {worn to inquire for the body of 
the county, preſent and do and execute all thoſe things which, on the 
part of our Lord the King, ſhall then and there be commanded. 
them. This grand jury is previouſly inſtructed in the articles of its 
enquiry, by a charge from the judge who prefides on the bench. They 
then withdraw and fit and receive indictments preferred to them in the 
name of the King, but at the ſuit of any private proſecutor. As the 
finding of an indictment, or allowing it to be valid, is only in the 
nature of an accuſation to be afterwards tried; this jury is only to 


Examine into the evidence in behalf of the proſecution ; that is, they 
| — 
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are to enquire upon their oaths, whether there be ſufficient cauſe to 
call upon the party accuſed to anſwer the accuſation or not. 

A grand jury cannot take cognizance of any thing done out of that 
county for which they are ſworn, unleſs particularly empowered by 
act of parliament. But by 2 & 3 Edw. VI. c. 24. where a man is 
wounded in one county and dies in another, the party wounding is in- 
dictable in the county where the man died: and by 2 Geo. II. c. 21. 
if the ſtroke or poiſoning be in England, and the death upon the ſea, 
or out of England, or vice verſa; the offenders and their acceſſories 
may be indicted in the county, where either the death, poiſoning, or 
{troke ſhall happen. By ſeveral ſtatutes of Hen. VIII. where treaſon is 
committed out of the realm, it may be inquired of in any county 
within the realm, as the King ſhall direct. By 26 Hen. VIII. c. 6. 
& 34 & 55 Hen. VIII. c. 26.1. 75, 76. counterfeiters, waſhers, or 
miniſhers of the current coin, together with all manner of felons 
and their acceſſories, may be indicted and tried for theſe offences, if 
committed in any part of Wales, either in Herefordſhire or Shrop- 
ſhire. Murders alſo any where committed, abroad or at home, may, by 
33 Hen. VIII. c. 23. be inquired of and tried by the King's ſpecial com- 
miſſion in any place in the kingdom. By io & 11 W. III. c. 25. all 
capital crimes committed in Newfoundland may be enquired of and 
tried in any county in England. By 9 Geo. I. c. 22. offences againſt 


this act, called the Black Act, may be indifted and tried in any 


county in England, at the option of the proſecutor. By 8 Geo. II. 
c. 20. and 13 Geo. III. c. 84. feloniouſly deſtroying turupikes or 
works upon navigable rivers erected by authority of parhament, may 
be indicted and tried in any adjacent county. By 26 Geo. II. c. 19. 
plundering or ſtealing from any veſſel in diſtreſs or wrecked, or break- 
ing any thip contrary to 12 Ann. ſt. 2. c. 18. ſuch as making any 
hole in her, ſtealing her pumps, &c. may be proſecuted either in the 
county where the fact was committed, or in the county next adjoining; 
and if committed in Wales, in the county of Hereford or Salop. By 
12 Geo. III. c. 24. felonies committed abroad in burning or deſtroy- 
ing the King's ſhips, magazines, or ſtores, may be indicted or tried 


in any county of England, or in the place where the crime was com- 
mitted. By 13 Geo. III. c. 63. miſdemeſnors committed in India 


may be tried upon information or indictment in the court of King's 
Bench in England, and witneſſes may be examined abroad by com- 
27 miſſion. 
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miſſion. But in general all offeices muſt be indicted and tried in the 
county where the fact was committed. Yet where larciny is committed 
in one county, and the goods carried into another, the ottender may be 
indicted in either: ſo may he in England for larciny in Scotland, when 
| the goods are carried into England, or vice verſa, or for receiving 
in England goods ſtolen in Scotland, and vice verſa : but tor robbery, 
burglary, and the like, he can only be indicted where the fact was com- 
mitted ; for though the carrying away and keeping of the goods ſtolen 
rs a continuation of the larciny, it is not fo of a robbery or burglary. 
And if a perſon be indicted in one county for larciny, for goods ori- 
ginally taken in another, and be convicted of the fame, or ſtands 
mute, that is, will not plead to the indictment, he ſhall not have the 
benefit of elergy, provided the original taking be attended with ſuch 
circumſtances as would have deprived him of clergy by any itatute 
made before 1 69 1. 
If the grand jury, on hearing the evidence in behalf of the proſe- 
cution, think it a groundleſs charge, they write on the back of the 
bill, not found,“ or “ not a true bill,“ and the party is immediately 
diſcharged. But a freſh bill may afterwards be preferred to a ſubſe- 
quent grand jury. If the jury are ſatisfied with the truth of the charge, 
they endorſe upon it, a true bill.” The indictment is then ſaid to 
be found, is publicly delivered into court, and the party ſtands for 
trial. Note. To find a bill, twelve of the jury muſt aſſent. 

By 1 Hen. V. c. 5. all indictments muſt ſet forth the Chriſtian 
name, ſirname, and addition of the ſtate and degree, myſtery, town, 
or place, and the county of the offender, in order to identify his per- 
ſon; and if father and ſon have the ſame name and addition, the ſon 
muſt be called the younger. 2 Haw. 187. But if the defendant ap- 
peareth upon proceſs, taking no advantage thereof by exception, he 
loſeth the benefit of this irregularity. 2 Haw. 190. The place where 
and the time alſo when the fact was committed muſt be ſpecified, as 
by 7 W. III. c. 3. No proſecution ſhall be had for any of the treaſons 
or miſpriſions therein mentioned (except on aſſaſſination deſigned: or 
attempted on the perſon of the King) unleſs the bill of indictment be 
found within three years after the offence committed; and in caſe of 
murder, the time of the death muſt be laid within a year and a day after 
the mortal ſtroke given. The offence alſo muſt be ſet forth with 


clearneſs and certainty, and certain technical words expreſſive of the 
| oftence 
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offence mult alſo be inſerted in the indictments for particular crimes, 


as treaſonably, murdered, felomou fly, ' burglariouſly, raviſhed, &c. ac- 
cording to the nature of them, without which the indictment is void; 


and in murders, the length and depth of the wound mult be ſet - 


forth; and all this for the ſatisfaction of the court: and in ſome in- 
dictments, where the weapon that occaſions death is forfeited to the 
King, the value of ſuch weapon mult be alſo expreſſed. 

Informations which are a ſpecies of proſecution at the ſuit of 
the King, without any preſentment, or previous finding of the bill by 
a grand jury, are of two ſorts: that partly at the ſuit of the King, 
and partly at the ſuit of a ſubject; and that wholly in the name of the 
King. The former is uſually brought upon penal ſtatutes, which 
inflict a penalty on conviction of the offenders; one part to the uſe of 
the King, the other to that of the informer. On which I ſhall only 
obſerve, that by 31 Eliz. c. 5. no profecutions upon any penal ſta- 
tute, the ſuit and benefit whereof are limited in part to the King, and 
in part to the proſecutor, can be brought by any common informer 
after one ycar is expired fince the commiſſion of the offence ; nor on 
behalf of the crown after a lapſe of two years longer; nor, where the 
forfeiture is originally given to the King, can ſuch proſecution be 
tried, after the expiration of two years from the commiſſion of the of- 
fence. 

Informations in the name * the King only, are of two ſorts; thoſe 
properly his own ſuits, filed ex cio by the attorney-general, and thoſe 
in which the King is nominal proſecutor, which laſt are, at the relation 
of ſome private perſon or cominon informer, filed by the maſter of 
the Crown Office, who is the ſtanding officer for the public. Proſe- 
cutions that are filed by the attorney-general in virtue of his office, are 
for ſuch enormous miſdemeſnors as tend to diſturb the King's govern- 
ment, or affront him in the regular diſcharge of his duty; thoſe filed, 
by the maſter of the Crown Office on complaint of a ſubject, are any 
groſs miſdemeſnors, riots, batteries, libels, and other Hagrant immo- 
ralities. Informations thus filed muſt be tried by a petit jury of the 
county, where the offence ariſes, and if the offender be found guilty, 
the court of King's Bench muſt be reſorted to to puniſh him. But it 
mult be obterved that theſe, informations are confined. to mere miſde- 
meſnors only. And to prevent vexatious informations brought by ma- 


licious proſecutors, it is enacted, by 4 & 5 W. & M. c. 18. That the 
clerk. 
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clerk of the crown ſhall not file any information without expreſs di- 
rection from the court of King's Bench; and that every proſecutor, 
permitted to promote ſuch information, ſhall give ſecurity by a recog- 
nizance of twenty pounds to proſecute the ſame with effect, and to 
pay coſts to the defendant, in caſe he be acquitted thereon, unleſs the 
judge who tries the information, ſhall certify there was reaſonable 
cauſe for filing it; and at all events to pay coſts, unleſs the information 
thall be tried within a year after iſſue joined : but informations filed by 
the attorney-general are not liable to the reſtraints of this act. 

An information, at the Common Law, will lie for a great variety 
of crimes leſs than capital, as batteries, cheats, perjuries, riots, extor- 
tions, nufances, contempts, and ſuch like; and it will lie alſo in 
very many cafes by ftatute, wherein the offender is liable to a fine or 
other penalty. Finch, 340. 2 Haw. 260. but if two informations be 
exhibited on the fame day for the ſame offence, they naturally abatz 
one another. 2 Haw. 27 5: | 

There is {till farther one ſpecies of information, regulated by 9 Ann. 
c. 20. Thoſe in the nature of a writ of quo warranto, explained at 
page 236. f. 5. which anſwers the ſame purpoſe with that writ, being 
a criminal proſecution filed by the attorney-general, with leave of the 
court, in order to fine any perſon who ſhall uſurp an office or frati- 
chiſe, not granted by the crown; and to turn him out. 

4. An appeal is a mode of proſecution ſtill in force, but in little 
uſe from the great nicety required in conducting it: it implies an ac- 
cuſation by one private perſon againſt another for ſome felony or may- 
hem, demanding puniſhment of the oftender for the injury committed, 
An appeal of felony may be brought for larciny, rape, and arſon com- 
mitted againſt one's felf, or for murder or manſlaughter committed 
againſt a relation, but ſuch relation muſt be a huſband, and the appeal 
brought by the wife for his death; or an anceſtor, and the appeal for his 
death brought by the heir male, and confined to the four neareſt de- 
grees of blood. Such power of appeal being given to the wife for the 


loſs of her hufband, if the marries again, before or pending her ap- 


peal, it is loſt, or if ſhe marries after judgment, ſhe cannot demand 
Execution. The heir that brings an appeal muſt be the next heir by 
the courſe of Common Law, at the time his anceſtor was killed, 
and fuch appeal is ſubject to three rules. 1, If the anceſtor killed 
leaves an innocent wife, the only ſhall have the power of appeal, and 


not 
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not the heir. 2. If there be no wife, and the heir be accuſed of the 
murder, the perſon, who next to him would have been heir male, ſhall 
bring the appeal. 3. If the wife kills her huſband, the heir may 
bring the appeal: and by 6 Edw. I. c. 9. all appeals of death muſt be 
ſued within a year and a day after the death of the party. An idiot 
cannot bring an appeal. 1 Haw. 162. 

Theſe appeals may be brought, previous to an indictment, and if 
the defendant be acquitted, he cannot afterwards be indicted for the 
fame offence. By Weſtm. 2. 13 Edw. I. c. 12. if the defendant be 
acquitted, the perſon appealing ſhall ſuffer one year's impriſonment, 
and pay a fine to the King, beſides reſtitution of damages to the party 
for the impriſonment and infamy which he has ſuſtained : and if the 
appellor be incapable to make reſtitution, his abettors ſhall do it for 
him, and alſo be liable to impriſonment. But this, is if the appeal 
thall appear to the court to have been malicious. 2 Haw. 198. This 
diſcouragement has occaſioned the diſuſe of appeals. 

If the appellee or defendant be found guilty, he ſhall ſuffer the 
fame judgment as if he had been convicted on indictment; with this 
difference, that an indictment being at the ſuit of the King, he may 
either pardon or remit the execution, but on an appeal, which 1s at 
the ſuit of a private ſubject, for an atonement of the injury, the King: 
can no more pardon it than he can remit the damages recovered on an 
action of aſſault. The puniſhment however of the criminal may be 
remitted and diſcharged by the concurrence of all parties intereſted ; 
and as the King by his pardon may fruſtrate an indictment, fo N 
an appellant by his releaſe diſcharge an appeal. 

IV. Indictment however being the general mode of proceſs, I ſhall 
confine my obfervations to this, pointing out any variation that may 
ariſe from the method of proſecuting by either information or appeal. 

After the indictment found, the offender, ſuppoſed to be in cuſtody 
before ſuch finding of the indictment, is to be immediately arraigned, 
that is, put upon his trial; but if, in eapital caſes, he hath eſcaped 
or ſecretes himſelf, or, in ſmaller offences having been bound over, 
doth not appear at the aſſizes or ſeſſions (as an indictment may be found 
againſt him in his abſence) proceſs muſt iſſue to bring him into court, 
for the indictment cannot be tried unleſs he perſonally attends. 

If upon a writ iflued, ſummoning his attendance, he does not ap- 


pear, a warrant is made out to apprehend him, commanding the ſheriff 
| wm 
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to bring him up at the next aſfizes. If he abſconds, he may, if it is 
thought proper, be outlawed; the nature of which outlawry is ſhewn 
at page 237, and is the ſame here as in civil actions. But an out- 
lawry in treaſon or felony amounts to a conviction and attainder of 
the oftence charged in the indictment, as much, as if the offender: had 
been found guilty. His life however is ſtill under the protection of 
the law, and no man is juſtifiable in ſlaying him, unleſs it happens in 
endeavouring to apprehend him, for any perſon may take up an out- 
Jaw in a criminal proſecution at any time, and the Juſtices of gaol de- 
livery ny award ex<cution of him; but where, clergy is allowable, 
an outlaw ſhall have it. 2 Ha. 243. But ſuch outlawry may be 
reverſed by a writ of error, and the proceedings therein are ſo exceed- | 
ingly nice (as indeed they ſhould be) that if any one ſingle minute 
point be omitted or miſconducted, the whole outlawry may be (ct aſide, 
on which the party accuſed is admitted to plead to and defend himſelt 
againſt the indictment. | 

In this ſtage of the proſecution it is, that the proceſs is ſometimes 
removed into the court of King's Bench, by a wrt of certorar!, for 
particular reaſonsin law, as to plead a pardon there; or on a ſurmitc 
that the trial will be partially conducted in the courts below; to iſſue 
a proceſs of outlawry, &c. where the priſoner may be tried before the 
Juſtices of Ny prius: and a certiorari may be granted at the inſtance of 
either proſecutor or defendant; the former as a matter of right, the 
latter as a matter of diſcretion, of courſe, in the laſt caſe, it is ſeldom 
done. At this ſtage allo it is that indictments found by the grand jury 
againſt a peer, muſt be removed by writ of certiorari into the court of 
Parliament, or into that of the Lord High Steward of England ; and 
alſo, that in courts of excluſive juriſdiction eſtabliſhed by charter, as 
thoſe of the two univerſities, indictments muſt be delivered, to be there 
tried and determined. 

V. The offender being brought into court, he is to be immediately 
arraigned: which is calling him to the bar to anſwer the charge againſt 
him. Ile is to be called there by name, and brought without irons or 
any ſhackles, unleſs there is danger of his eſcaping. When at the bar, 
he is called upon by name to hold up his hand, by which he owns 
himſelf to be the perſon ſo called. The indictment then is read to 
him in Engliſh, after which he is aſked, whether he is guilty or not 
guilty of the crime whereof he ſtands indicted. Where there is an 
acceſſory to the crime he cannot be tried ſo long as the principal re- 

mains 
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mains liable to be tried hereafter; but, by x Ann. c. g. if the principal 
be once convicted, and before attainder (that is, before he receives Judg- 
ment of death or outlawry) he 1s delivered by pardon, the benefit of 
clergy or otherwiſe ; or if the principal ſtands mute, or challenges 
peremptorily above the legal number of jurors, ſo as never to be con- 
victed at all; in any of theſe cafes in which no ſubſequent trial can 
be. had of the principal, the acceſſory may be proceeded againſt, as if 
the principal felon had been attainted. And upon the trial of the ac- 
ccflory, as well after as before the conviction of the principal, the 


acceſſory is at liberty (if he can) to controvert the guilt of his ſup- 


poſed principal, and to prove him innocent of the charge, as well ig 
point of fact as in law. But if the principal be erroneouſly attaint, 
yet the acceſſory ſhall be put to anſwer, and ſhall not take advantage 
of the errors in that attainder: the principal reverſing the attainder, 
however, reverſes the attainder of the acceflory. 1 H. H. 625. 
Should a criminal, on being arraigned, confeſs the fact, the court 
| hath nothing to do but to award judgment, but it is very tender on 
this head, and generally adviſes the priſoner to retract his confeſſion, 
and plead to the indictment. If a criminal arraigned for treaſon or 
tclony without benefit of clergy, confeſſes the fact, and accuſes others 
his accomplices of the ſame crimes, he is called an approver, or prover 
from probator, and if the perſon fo accuſed, is convicted upon his trial, 
ſuch approver ſhall be pardoned ; if not, he ſhall receive judgment to 
be hanged on his own confeſſion of the indictment. But it is in the diſ- 
cretion of the court to permit this approvement or not, and it has been 
long in diſuſe on account of the many falſe and malicious accuſations 
of deſperate villains, rather than any good to the public xiſing by any 
diſcovery ; eſpecially, as all the good to be expected from approve- 
ment is fully provided for by other ſtatutes in the caſes of coining, 
robbery, burglary, houſe- breaking, horſe-ſtealing, and larciny to the 
value of five ſhillings from ſhips, warehouſes, ſtables, and coach- 
houſes, which enact, that if ſuch offender, being out of priſon, ſhall 
diſcover two or more perſons, who have committed the like offences, 
ſo as they may be convicted thereof, he ſhall, in caſes of burglary or 
houſe-breaking, receive a reward of forty pounds, and in general be 
entitled to a pardon of all capital oftences, excepting only murder and 
treaſon, and of them alſo in the cafe of coining; (but the pardon 


againſt the coinage act of 15 Geo. II. c. 8. extends only to all ſuch of- 
L L fences). 
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fences). And if any ſuch perſon, having feloniouſly ſtolen any lead, 
iron, or other metals, ſhall diſcover and convi& two offenders of hay- 
ing illegally bought or received the tame, he ſhall, by 29 Geo. II. 
c. 30. be pardoned for all ſuch felonies committed before ſuch diſco- 
very. It has alſo been cuſtomary for the juſtices of the peace, before 
whom any perſons are brought for felony, to admit ſome one of their 
accomplices, to become a witneſs (called King's evidence) againſt his 
fellows, upan an affurance. which the judges of gaol delivery have ge- 
nerally countenanced, that if ſuch accomplice makes a full and com- 
plete diſcovery of that and all other felonies to which he is examined 
by ſuch juſtice, and afterwards gives his evidence without prevari- 
cation or deceit, he ſhall not himſelf be proſecuted for that or any other 
prev tous offence of the fame degree. | 

If a criminal ſtands mute, and will not plead to the indictment, it 
amounts to a confeſſion of the crime. If he is really dumb, the judges 
of the court (who are to be counſel for the priſoner, and to ſee that 
he hath law and juſtice) may proceed to trial, as if he had pleaded 
not guilty ; but it is doubted whether ſentence of death can be paſſed 
on ſuch a perſon, he not being able to ſay any thing in arreſt of 
judgment. A prifoner's making no anſwer at all, when arraigned ; 
anſwering foreign to the purpoſe ; or having anſwered not guilty, re- 
fuſing to put himſelf upon hts country, 1s conſtrued as ſtanding mute, 
and it has been held to be fo, when a priſoner has cut out his own 
tongue, Till very lately a perſon ſtanding mute was ordered to the 
_ preſs-yard, there to be tied on his back naked, and preſſed with heavy 
weights of iron, gradually heavier and heavier, till he either promiſed 
to plead or died; but now to the honour of our laws, by 12 Geo. III. 
c. 20. it is enacted that every perſon who, being arraigned for felony 
or piracy, ſhall ſtand mute, or not anſwer directly to the offence, 
ſhall be convicted of the ſame ; and the fame judgment and execution 
(with all their conſequences) ſhall be thereupon awarded, as if the 
perſon had been convicted by verdict or confeſſion of the crime; and 
as it hath been long clearly ſettled that ſtanding mute in petit larciny 
and miſdemeſnors, hath always been equivalent to conviction, it now 
in all caſes amounts to conſtructive confeſſion. 

VI. Upon the pleading of the priſoner, let us next ſee what plea 
he can make, or what matter he can alledge in his defence. Now 
there are e five ſpecies of pleas which the law hath thus denominated. 

1. A 
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1. A plea to the juriſdiction ; 2. A demurrer ; 3. A plea in abate- 
ment; 4. A ſpecial plea in bar; or, 5. The general iſſue of not 
guilty, Formerly the benefit of clergy uſed to be pleaded before trial; 
but as this is very diſadvantageous, every felon having a chance on 
trial to be acquitted ; and as, if convicted of an offence where the be- 
nefit of clergy is allowed, the convict may pray it before judgment is 
paſſed upon him; it is now very rarely pleaded before conviction. 

1. A plea to the juriſdiction is where an indictment is brought be- 
fore a court that has no juriſdiction over, or authority to try the offence, 


as, for example, treaſon at the quarter-ſeflions, and the like, in which 


caſes he may except to the authority of the court, and refuſe to anſwer 
at all, 

2. A demurrer to the indictment, is incident to civil caſes as well as 
criminal ones, and is where the priſoner does not deny the charge, but 
inſiſts that the fact as ſtated is no felony, treaſon, or whatever the 
crime is alledged to be: and even when in demurrer the point of law 
is adjudged agaluſt the priſoner, no advantage is taken of his confeſſing 
the fact, but he is notw ithſtanding allowed to plead not guilty. 


3. A plea in abatement, 1s principally for a wrong name or a falſe 


addition given to the priſoner in the indictment, which if found by a 
jury, the indictment ſhall be null: but this is of little advantage to 
the priſoner, as a new indictment may be framed according to what 
the priſoner avers his true name or addition to be, which he is obliged 
to ſet fort.. 

4. A ſpecial plea in bar, is a much ors Tabla plea. This 
gocs to the merits of the indictment, and gives a reaſon why the pri- 
ſoner ought not to be tried for the aden alledged. Theſe are of four 
kinds; a former acquittal, a former conviction, a former attainder, or 


a pardon. 


A former acquittal is grounded upon that univerſal maxim of the > 


Common Law, that no man is to be brought into jeopardy of life more, 
than once for the ſame offence. Of courſe a perſon once fairly ac- 


quitted upon any proſecution before a court competent to try the of- * 


fence may plead ſuch acquittal as a bar to any freſh indictment for the _- 
ſame identical crime. An acquittal therefore on an appeal is a good 2 
bar to an indictment for the ſame offence; ſo was at Common Law an- 


acquittal on an indictment a ſufficient bar to an appeal; but the” 
3 Hen. VII. c. 1. enacts that indictments ſhall be proceeded on imme- Lo " 
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chats . 51 the Ki King s ſuit, for the death of a man, without waiting 
por bringing an a x (which may be brought only within a vear and 
CE day 2 ee but, if 8. erg in that time, it 
— — — often happened that the witneſſes died, or the whole was forgotten) 
1 and that the plea of former acquittal on an indictment, ſhall be no bar 
1 do the proſecuting of any appeal. 
2. XA firmer convition for the ſame identical crime, though no judg- 
* ment was given, being ſuſpended by the benefit of clergy or other 
cauſes, is a good plea in bar of an indictment. And it is held that a 
_ conviction of manſlaughter, on an appeal or an indictment for murder, 
is a bar even in another appeal, and much more in an —— for the 
| | fame crime. But, 
., Armer attainder is a good plea in bar for the fame or any other 
57 £2 felony; for a priſoner by attainder being dead in law, his blood being 
_ | already corrupted, and all his property forfeited, it would be abſurd 
| to endeavour to attaint him a ſecond time; unleſs the former attainder 
had been reverſed for error, by act of parliament, or pardon. But 
where the attainder was upon indictment, ſuch attainder is no bar to 
an appeal, as the King may pardon any ſentence upon indictment. An 
attainder for felony is no bar to an indictment for treaſon, the forfei- 
ture and manner of death for the two crimes being different ; nor 1s 
it any bar, where a man is principal in a felony to which there are 
acceſſories to be tried, as ſuch acceſſories cannot be tried till the prin- 
cipal is convicted. In ſhort, a former attainder is not ſufficient to 
bar an indictment, but in caſes where a ſecond trial would be ſuper- 
fluous. 

But a pardon is always a good TE in bar. Pardon pleaded before 

_ trial, or before ſentence is paſt, is much more adyantageous than plead- 
ing it after ſentence : as it prevents that corruption of blood which 
the ſentence inflits ; for ſuch corruption cannot be reſtored but by 
act of parliament : but of pardons we fhall ſay more hereafter. 

Let me obſerve however here, with reſpect to pleas in bar, that 
though in civil actions, a man, if he fails in one plea, cannot make 
uſe of another, of courſe it behoves him to ſtudy well his firſt plea; 
yet in capital proſecutions, as well upon appeal as indictment, if the 
priſoner's firſt plea fails, he may plead the general iſſue, not guilty, 
On which plea of 
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might deitroy him if he was guilty; and, 4. The trial by lingle com- 


an appeal or approvement : nor can the appellant or approver, unleſs, 


if not, he was concluded to be guilty. The firſt three modes, that of 2 
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73% | 
5. General iſſue, the criminal can only be condemned. Here he is * N | 


allowed to make the beſt defence he can, either by juſtifying the fact.. 
or controverting the evidence againſt him. On 1 . guilty, | 
he is aſked how he will be tried, to which he is to anſwer, if a com- lf 1 
moner, * by God and the country; Flat is, his; jury; if a peer, © by - 7 
God and my peers;” and ſhould he refuſe to make this anſwer, he is moat” — 
deemed to ſtand mute, and of courle 1 15 convicted of the crime for wic AL. | | 
he 1s indicted. 2 3 MES i 
VII. Of trial there were formerly ſeveral ſpecies, ws. 1. Fire or- Mi 3 
deal, which was taking up in the hand a red hot piece of iron of two = --f | 
or three pounds weight, or walking barefooted and blindfold over ning ee 2 A > il g 
red hot plough- ſhares laid lengthwiſe at different diſtances, a trial con- A =, 
fined to perſons of high rank; 2. Water ordeal, performed by plug 7 « x." - See if | 
ing the bare arm up to the clbow in boiling water, Or by caſting the“ PROS” | 
ſuſpected perſon into a river or pond (ſinking in which was an ww 
quittal, floating or ſwimming a mark of guilt) a trial contined to the, — | 
lower rank of people ; both fire and water wm might be AE el of” | | 
by deputy, but the principal was to abide the ſucceſs. 3. The corſ- = Pons Leen FM N 
ncd or morſel of execration, being a piece of cheeſe or bread, weighings z = 4 
about an ounce, and firſt conſecrated with a form of exorciſm, then „ Df” A 
given to the perſon ſuſpected, who was to pray the Almighty, that tz Let 


1 
bat, which may be demanded at the option of the appellee in aber Pa Eo — 


a peer, a woman, a prieſt, minor, or a man aged ſixty, or lame or. 8 i 
blind, refuſe ſuch a challenge or combat; but is obliged to fight a — 


appellee with batons or ſtaves of an ell long. If the appellee be RES DO 
far vanquiſhed as he cannot or will not fight any longer, he ſhall . 
immediately hanged ; but if he kills the appellant, makes him yield 

or PW fe the belt from ſun-riſing till the ſtars appear at night, e, 2 I 
is acquitted, and ſhall recover damages of the appellant, and the ap%- 1 
pellant ſhall become informant. Theſe four modes of trial took = 4 2 2 
riſe in the ſuperſtition of our anceſtors, who held that God on ſuch — 
trials would perform a miracle in favour of the truth; of courſe, if We 


perſon undergoing ſuch trial eſcaped unhurt, he was deemed innocent; — — 


fire ordeal, water ordeal, and the corſned have been long aboliſhed "_ - as 
7 is ſtill in f It may alſo be demanded 2 


but the laſt trial, of battle, is ſtill in force. 
Tel ==>) 
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in the civil caſe ofa writ of right. When the tenant in a writ of 
right pleads that he hath more right to hold than the demandant hath 
to recover, he may offer to prove it by battle, and the plaintiff 1 is 
obliged to acquieſce: only here the parties may tight by deputy or 
champion, that no perſon may claim an exemption, which in criminal 
cafes they cannot. Theſe champions arc to fight bareheaded, bare- 
armed, and bare-legged, as before deſcribed, in a piece of ground ſixty 
feet ſquare before the judges of the court : the conſequence of which 
combat is, loſs of lands and infamy to the vanquiſhed, 

The trial of peers in the court of Parliament, or the court of the 
Lerd High Steward has been mentioned already, page 340. f. 1, 2. 
it remains only to obſerve, that it differs little from trial by jury, ex- 
ce pt that the peers need not all agree in their verdict ; and no ſpecial 
verdict can be given, the lords of Parliament or the Lord High Steward 
(if trial be in his court) being Judges ſufficiently competent of the 
law in theſe caſes : but the majority, auen! in the leaſt of twelve, 
will bind the reſt. 

But the trial by jury is the grand bulkwark of an Engliſhman's 
liberties fecured to him by Magna Charta. By which it is enacted, 
That no free man ſhall be taken, impriſoned, baniſhed, or in any other 
way deſtroyed but by the legal judgment of his peers, or by the law of 
the land. In civil cauſes this mode of trial has been largely explained, 
: (See Book III. c. 5.) of courſe it will ſhorten our remarks here. 

When a priſoner hath pleaded not guilty, and put himſelf for trial 
upon his country, that is, his Jury: the court, by the clerk ſays, 
God fend thee a good deliverance,” | 

Forty-eight jurymen are here ſummoned and returned by. the ſheriff 
from the neighbouring frecholders in the county where the fact was com- 
mitted. Theſe are to try all felons that may be called on their trial at 
that ſeſſion. In cafes of high treaſon, whereby corruption of blood may 
enſue (except treaſon in counterfeiting the King's coin or ſeals) or miſ- 
priſion of ſuch treaſon, it is enacted by 7 W. III. c. 3. That the pri- 
ſoner ſhall have a copy of the indictment five days before the trial 
(this is held to be, before the arraignment) and a copy of the panel 
of jurors two days before his trial; and he ſhall have the ſame com- 
pulſive proceſs to bring in his witneſſes for him, as was uſual to com- 
pel their appearance againſt him. And by 7 Ann. c. 21. all perſons 
audicted for high treaſon, or miſpriſion thereof, ſhall have a liſt of all 
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the witneſſes to be produced, and of the jurors impanelled, with 
their profeſſions and places of abode, delivered to him ten days before 
the trial, and in the preſence of two witnefles ; the better to enable 
him to make his challenges and his defence, except in treaſons reſpect- 
nig the King's coin and ſcals. 6 Geo. III. c. 5 3. 

The trial being called, the jurors are to be ſworn as they appear, to 
the number of twelve, unleſs challenged by the priſoner or on the 
part of the King; and here, as in civil caſes, challenges may be 
made to the whole array, or to the ſeparate polls, and for the ſame 
reaſons. Alſo, where an alien is indicted, the jury ſhould be half 
foreigners, if ſo many can be found in the place (except in trials for 
treaſon, aliens being improper judges of allegiance, and in trials of 


Gipfies or Egyptians by 22 Hen. VIII. c. 10.). In capital caſes ths 


priſoner is allowed an arbitrary or capricious challenge called Per- 
empiory, to thirty-five jurymen, without ſhewing any cauſe at all, 
that he may not be diſconcerted by not having a good opinion of his 
Jury: but this. peremptory challenging is denied to the King by 
33 Edw. J. ſt. 4. which enacts that the King ſhall challenge no jurors 
without aſſigning a cauſe certain, to be tried and approved by the 
court. But the King's counſel need not aſſign the cauſe of challenge, 
till all the panel is gone through, unleſs there cannot be a full jury 
without the perſons ſo challenged. If a. priſoner challenges more than 
thirty-five peremptorily, and will not retract his challenge, he is 
deemed to ſtand mute, and his conviction of courſe follows. In trials 
for felony, a priſoner, by 22 Hen. VIII. c. 14. is not allowed more 
than twenty peremptory challenges, if he challenges more, ſuch chal- 
lenge is ſet aſide, and ſuch juror is ſworn. If, on account of theſe 
challenges, or a want of a ſufficient number of jurymen, the number 
twelve cannot be had, a fales may be awarded as in civil cauſes (which 
ſce) except in mere commiſſions of gaol delivery; but the court may 


order a new panel to þe inſtantly returned. The twelve jurymen are 


ſeparately ſworn „ well and truly to try and true deliverance make 
« between our ſovercign Lord the King, and the priſoner. at the bar, 
and a true verdict give, according to their evidence.“ 

The jury being ſworn, if it be a: cauſe of any conſequence, the 
King's countel uſually. open the indictment, examine. the witactlcs, 
and enforce the proſecution by argument. But the priſoner in any 


capital crime is allowed no counſel on his trial, the judge being ap- 
pointed 
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Pointed to be his countel ; and becauſe the evidence to convict a pri- 
toner, ſhould be to manifeſt as not to be contradicted. Counſel is 
however allowed him, where a point of Jaw ſhall ariſe, and be thought 
proper to be debated, The judzes indulge him likewiſe ſo far, as to 
tuſter counſel to examine the evidence even in matters of fack; but 
perſons indicted for ſuch high treaſon as works a corruption of blood, 
or miſpriſion thercof (except treaſon in counterfeiting the King's coin 
or ſeals) may, by 7 W. III. c. 3. make their full defence by counſel, 
not exceeding two, to be named by the priſoner, and aſſigned by the 
court or judge, and the ſame inculgence 1s allowed to parliamentary 
impeachments for high treaſon, by 20 Geo. IL c. 30. 

The doct ine of evidence in criminal cauſes is much the ſame as 
that in civil ones: the only diſtinction arifes from ſeveral acts in a few 
leading points. In all cafes of high treaſon, petit treaſon, and mil- 
prition of treaſon, by 1 Edw.VI. c. 12. and 5 & 6 Edw. VI. c. 11. 
tw lawful witneſſes are required to convict a priſoner, unleſs he thall 
willingly or without violence confeſs the ſame; and except in treaſons 
for counterfeiting the King's coin, ſeals, and ſignatures, or for im- 
porting counterfeit foreign money current in this kingdom, and im- 
pairing, counterfeiting, or injuring any current coin. 1& 2 P. & M. 
c. 10, 11. By 7 W. III. c. 3. in thoſe treaſons to which this act ex- 
tends, 729 witneſſes are alſo required; and if the priſoner confeſſes the 
fact, ſuch confeſſion muſt be in open court : but it is held on theſe 
words, that a confeſſion, when out of court, before a magiſtrate or 
perſon authorized to take it, and proved by two witnefles, is ſuffi- 
cient: by the ſame ſtatute, both witneſſes muſt be to the ſame overt 
act of treaſon, or one to one overt act and the other to another overt 
act of the ſame ſpecies of treaſon, and not of diſtin& heads or kinds; 
and no evidence ſhall be admitted to prove any overt act not expreſsly 
laid in the indictment. But in almoſt every accuſation one politive 
witneſs is ſufficient. One witneſs is not allowed to convict a man in- 
deed for perjury, becauſe there is then only one oath againſt another; 
and in treaſon, two witnefles are required, that a man may not fall a 
ſacrifice to fictitious conſpiracies ; but, as in other crimes, the very 
privacy of their nature often excludes the poſſibility of having more 
witnefles than one, it would be wrong to let ſuch eſcape unpuniſhed. 
Mere ſimilitude of hand-writing in two papers ſhewn to a jury is 
no evidence that both were written by the ſame perſon, but evidence 
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well acquainted with the party's hand, that the paper in queſtion is 


believed to have been written by him, the jury 1s to judge of. 
By 21 Jac. I. c. 27. the mother of a baſtard child, concealing its 


death, mult prove by one witneſs that the child was born dead, or 
ſuch concealment ſhall be evidence of her having murdered it. See 
page 318. - 

The law holding it better that ten guilty perſons ſhould eſcape ra- 
ther than that one innocent man ſhould ſuffer, all preſumptive evi- 
dence 1s very cautiouſly admitted, and the following rules are uſually 
obſerved. 1. Never to convict a man for ſtealing the property of a 
perſon unknown, merely becauſe he will not account how he came 
by it, unleſs an actual felony be proved of fuch property; and, 2. Ne- 
ver to convict a perſon of murder or manſlaughter, unleſs the dead 
body be found. Formerly witneſſes for the priſoner, in capital caſes, 
were not allowed to be examined at all, or at leaſt, not to be exa- 
mined upon oath, but now, by 1 Ann. ſt. 2. c. 9. in all caſes of trea- 
fon and felony, all witneſſes for the priſoner are admitted to be exa- 
mined upon oath, in like manner as the witneſſes agaim/t him. 

When the evidence againſt and for the priſoner 1s gone through, 
and he has ſaid what he thought proper in his defence, the jury are 
to conſider of it, as in civil cauſes, and deliver in their verdict : nei- 
ther can they be diſcharged till they have. Here indeed, in a cri- 
minal caſe, no jury can give a privy verdict, it muſt be open; and 
allo general, either guilty or not guilty, or ſpecial, ſetting forth ail 
the circumſtances of the caſe, and praying the judgment of the court 
on the facts ſtated : this is where they doubt the matter of law, 
though, if they think proper to hazard a breach of their oaths, they 


have a right to determine the matter themſelves, and if their verdict 


be notoriouſly wrong they may be puniſhed, and their verdict ſet 
aſide by attaint at the ſuit of the King, but not at the ſuit of the pri- 
ſoner. In many inſtances where, contrary to evidence, the jury have 
found the priſoner guilty, their verdict hath been mercifully ſet aſide, 
and a new trial granted by the court of King's Bench: but there 
never was an inſtance of a new trial's being granted where the pri- 
ſoner was £:2u1/ted on the firſt. 

Should the; jury find the 8 not guilty, he is for ever diſcharged 
of the accuſation (but the Civii Law diſcharges him only from the 


fame accuter, not from the fame accuſatiua) except he be appealed of 
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felony, within a year and a day of the completion of the felony's 
being committed, and upon ſuch diſcharge, or for want of proſecution, 
he ſhall, by 14 Geo. HI. c. 20. be immediately ſet at liberty, with- 
out payment of any fee to the gaoler. If the priſoner be found guilty, 
he is ſaid to be convicted; he may alſo be convicted on his own con- 
feſſion, or by ſtanding mute, as hath before been ſhewn. 

On conviction in general for any felony, the proſecutor is allowed, 
by 25 Geo. II. c. 36. the reaſonable expences of the proſecution out 

of the county ſtock, if he petitions the judge for that purpoſe : and 
by 27 Geo. II. c. 3. poor perſons bound over to give evidence (except 
in Middleſex) are entitled to be paid their charges, as well without 
conviction as with it. By 21 Hen. VIII. c. 11. on a conviction of lar- 
ciny, the proſecutor, as a reward for the proſecution, ſhall have his 
goods reſtored to him, or the value of them, out of the offender's 
goods, if he has any, by a writ to be granted by the juſtices; and 
though ſuch goods may have been fold in open market (ſee page 167.) 
the buyer is obliged to give them up, even to his own loſs. And it 
is now uſual for the court, upon the conviction of the felon, to order 
(without any writ) immediate reſtitution to the proſecutors of ſuch 
goods as are brought into court; or elſe the proſecutor, without ſuch 
writ of reſtitution, may peaceably retake his goods wherever he can 
find them, unleſs they have been fairly purchaſed. Or, if the felon 
be convicted, and eſcape with life, either through benefit of clergy or 
pardon, the party robbed may bring his action of trover againſt him 
for his goods, and recover a ſatisfaction with damages. But he cannot 
bring ſuch action before proſecution, leſt it ſhould encourage com- 
pounding of felony ; nor can the party retake them, if it be done with 
a defign to ſmother or compound the larciny. Such compoſition being 
a heinous offence, as ſhewn in page 291. 

Perſons convicted of a miſdemeſnor, as of a battery, impriſonment, 
or any other offence immediately affecting an individual, are ſometimes 
permitted by the court to talk with the proſecutor before judgment 1s 
paſſed, to try if they can make the matter up, and if the proſecutor 
declares himſelf ſatisfied, the puniſhment inflicted is but trivial; this, 
though a dangerous practice, is done to reimburſe the proſecator his 
expences, and make him ſome private comperlation without the 
trouble of a civil action. 

After 
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Alfter conviction, judgment, that is ſentence, follows, unleſs ſtayed 
or arreſted by Wes of clergy, or ſome other intervening circum- 
ſtance. 


VIII. Benefit of clergy had its riſe in the pious reverence of Chriſtian 


princes for the church in its infant ſtate, being an inſtitution to exempt 
the clergy from criminal proceſs before a ſecular judge. Popith eccle- 
ſiaſtics ſoon made an ill uſe of this, for they afterwards claimed this 
_ exemption not only for themſelves, but for all lay attendants upon 
the church; and in length of time it grew to the exemption of all 
who could read, reading being a great mark of learning in thoſe days 
of ignorance, till the 4 Hen. VII. c. 13. made a diſtinction between 
lay icholars and clerks in orders, ſubjecting the former to be burnt 
with a hot iron in the left thumb, and denying them this privilege a 
ſecond time. By r Edw.VI. c. 12. Lords of parliament and peers of 
the realm, having place and voice in parliament, may have the benefit 
of their peerage, equivalent to that of clergy, for the firſt offence 
(although they cannot read, and without being burnt in the hand) for 
all offences clergyable to commoners; and alſo from the crimes of 
houſe-breaking, highway-robbery, horſe-ſtealing, and robbing of 


churches. But it being afterwards conſidered that the puniſhment of 


death was too ſevere for ſimple felony, the 21 Jac. I. c. 6. allowed 
that women convicted of ſimple larcinies under the value of ten ſhil- 
lings ſhould (not properly have the benefit of clergy, for they were 
not called upon to read) be burned in the hand, and whipped, ſtocked, 
or impriſoned for any time not exceeding a year; and a ſimilar 3 
gence was, by 3 & 4 W. & M. c. 9. and 4 & 5 W. & M. c. 24. ex- 
tended to women guilty of any clergyable felony whatſoever, allowing 
them once to claim the benefit of the ſtatute, in like manner as men 
might claim the benefit of clergy, and to be diſcharged upon being 
burned in the hand, and impriſoned for any time not exceeding a year. 
And it was enacted by 5 Ann. c. 6. that the benefit of clergy ſhould 
be granted to all thoſe who were entitled to aſk it, without requiring 
them to read; but that where any perſon is convicted of any theft or 
larciny, and burnt in the hand for the ſame, he ſhall alſo, at the diſ- 
cretion of the judge, be committed to the houſe of correction or public 
workhouſe, to be there kept to hard labour, for any time not lets 
than fix months, and not exceeding two years; with a power of in- 
flicting a double confinement in caſe of the oftender's eſcaping from the 
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firſt, And by 4 Geo. I. c. 11. and 6 Geo. I. c. 23. If any perſons 
ſhall be convicted of any larciny, either grand or petit, or any felo- 
nious ſealing or taking of money or goods and chattels, either from 
the perſon or the houſe of any other, or in any other manner, and who 
by the law ſhall be entitled to the benefit of clergy, and liable only 
to the penalties of burning 1n the hand or whipping, the court in their 
diſcretion, inſtead of ſuch burning in the hand or whipping, may direct 
ſuch offenders to be tranſported to America for ſeven years; and if 
they return or are ſeen at large in this kingdom within that timey it 
ſhall be felony without benefit of clergy. And now, by 16 Geo. III. 
c. 43. all offenders liable to tranſportation, may inſtead thereof, at 
the diſcretion of the court, 1f males, be employed in hard labour for 
the benefit of the navigation of the river Thames ; or, whether males 
or females, be confined to hard labour in the houſe of correction, for 
any term not leſs than three years, nor more than that for which 


they are liable to be tranſported, in any caſe not exceeding ten 


years; with a power of ſubſequent mitigation in caſe of their good 
behaviour: but in caſe of eſcapes their confinement is doubled for the 
firſt offence, and it is felony without benefit of clergy for the ſecond. 


We may hence ſee to what perſons the benefit of clergy 1s at this 


day allowed. It is allowed to all clergymen, without either brand- 
ing, and of courſe without tranſportation (which 1s a puniſhment ſub- 
ſtituted inſtead of branding or burning) who are immediately to be 


diſcharged, and this as often as they offend : alſo all lords of parlia- 


ment and peers of the realm, having place and voice in parliament 
(which is held to extend to peerefles) ſhall be diſcharged in all clergy- 
able and other felonies ſpecified in the 1 Edw.VI. without either burn- 
ing in the hand or impriſonment as real clerks convict, but this only 
for the firſt offence. And all others, not in orders, male or female, 
ſhall for the firſt offence be diſcharged of the puniſhment of clergyable 
offences, on being burnt in the hand, and ſuffering a diſcretionary im- 
priſonment; or, in caſe of larciny, on being tranſported for ſeven years, 
ir the court ſhall think fit. 

This privilege was then allowed only in petit treaſon and capital fe- 
lonies, and now it is not allowable in felonies, where it is taken away 
by expreſs words of an act of parliament : but where it is taken away 
from the principal, it does not follow that it is ſo from the acceſſory, 
unleis he be particularly excluded by the words of the act. When it 
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is taken away from the offence (as in caſe of murder, ſodomy, robbery, 


rape, and burglary) a principal in the ſecond degree, being preſent, 


aiding and abetting the crime, is as well excluded from his clergy, as 
he that is principal in the firſt degree: but where it is only taken away 
from the perſon committing the offence (as in the caſe of ſtabbing or 
committing larciny in a dwelling-houſe, or privately from the perſon) 
his aiders and abettors are not excluded: the tenderneſs of the law 
conſtruing ſuch ſtatutes literally. Ey the Marine Law, 28 Hen. VIII. 
c. 15. however, the benefit of clergy is not allowable in any cafe 
whatever, and therefore where offences are committed within the ad- 


miralty- juriſdiction, which would be clergyable, if committed on land, 


the conſtant rule is to acquit and diſcharge the priſoner. 
Beſides: the corporal puniſhment inflicted on ſuch as are allowed the 
benefit of clergy, the offender forfeits all his goods to the King. After 


conviction, till he receives the judgment of the law, by burning, or 


the like, or is pardoned by the King, he is conſidered as a felon, and 
is ſubject to all the diſabilities and other incidents of a felon. After 
burning or pardon, he is, by 8 Eliz. c. 4. and 18 Eliz. c. 7. diſ- 


charged for ever of that and all other felonies before committed of a 
clergyable nature, but not of felonies from which ſuch privilege 1 is ex- 


cluded. By burning or pardon he is reſtored to all capacities and cre- 


dits and the poſſeſſion of his lands, as if he had never been convicted. 


And as to peers and clergymen they have theſe privileges and advan- 


tages, without any burning, which others are entitled to after it. 


IX. We come next to judgment and its conſequences. When the 


jury have delivered in their verdict guilty, in capital offences, the 
priſoner is aſked what he has to offer in arreſt of judgment. If the de- 
fendant be found guilty of a miſdemeſnor (the trial for which, if he has 
once appeared, may be carried on in his abſence) a warrant is iſſued to 
bring him into court to receive judgment, and if he abſconds, he may be 
outlawed ; but whenever he appears in perſon, he may either on a capital. 
or inferior conviction, now, as well as at his arraignment, offer any 
exceptions to the indictment in arreſt or ſtay of judgment; as for want 
of ſufficient certainty in ſetting forth either the perſon, the time, the 
place, or the offence; and if the objections be valid, the whole pro- 
ceedings ſhall be ſet aſide; but the offender may be indicted again. And 


indeed ſo nice and tender is the law in favour of the priſoner, that more 


kuaves eſcape by exceptions in indictments than by their innocence. 


The 
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The King's pardon, as was mentioned before, may here be pleaded 
in arreſt of judgment, and with the fame advantages as upon arraign- 
ment, v. laving the corruption of blood, which, if not pleaded till 
after the ſentence, nothing but an act of parliament can reſtore, 

If nothing be offered in arreſt or ſtay of judgment, ſentence is now 
to be paſſed; which is different according to different crimes, as hath 
been fully ſhewn in treating of the ſeveral crimes. When ſentence of 
death is paſt, its immediate conſequence is attainder, ſo called from 
atlinctus, ſtained or blackened, the effect of which 1s forfeiture and 
corruption of blood. | 

I. There 1s forfeiture of real eſtates, and forfeiture of perſonals. By 
attainder in high treaſon, a man forfeits to the King all his real and 
perſonal property, whether in poſſeſſion or claim, and this forfeiture 
takes place at the time the treaſon was committed, ſo as to render void 
all intermediate ſales and incumbrances, but not thoſe before the fact, 
of courſe a wife's jointure is not thus forfeited, but her dower ex- 
preſsly is, by 5 & 6 Edw. VI. c. 11. and yet the huſband ſhall be 
tenant by the curteſy of the wife's lands, it the wite be attainted 
of treaſon, that being prohibited by the ſtatute. If a traitor dies be- 
fore judgment pronounced, or 1s killed in open rebellion, or 1s hanged 
by martial law, no forfeiture takes place; for as he never received 
ſentence, he was never attainted. But ſhould the chief juſtice of the 
King's Bench, in perſon, as ſupreme coroner, upon the view of the 
body killed in open rebcllion, record it, and return the record into his 
own court, both lands and goods ſhall be forfeited. 

In certain treaſons relating, to the coin, it is provided by ſome of 
the modern ſtatutes which create the oftence, that it ſhall work no 
forfeiture of lands, ſave only for the life of the offender, and by all, 
that it ſhall not deprive the wife of her dower. 

In petit treaſon and felony, the offender alſo forfeits to the crown 
all his chattel intereſts abſolutely, and the profits of all freehold eſtates, 
during life, and after his death, all his lands and tenements in fee 
fimple (but not thoſe in tail) for a year and a day, in which time the 
King may commit what waſte he pleaſes. This year, day, and liberty 
of waſte are now uſually compounded for. After this year and a day, 
in gavel-kind tenure, it deſcends to the heir, but in other tenures it 
eſcheats to the Lord. Theſe forfeitures for felony ariſe alſo only on 
attainder, aud therefore ſels de ſe, who is never attainted, forfeits no 

lands 
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5 lands of inheritance or freehold. They likewiſe here as well as in 

1 treaſon take place at the time when the offence was committed; ſo as 

0 to render void all intermediate incumbrances and conveyances, a hard- | 
ſhip on ſuch as have incautiouſly treated with the offender, but which / 
hardſhip they muſt lay to the part of the criminal, and not of the law. 

In miſpriſion of treaſon and ſtriking in Weſtminſter Hall, or draw- 
ing a weapon on a judge there fitting on the bench in office, the pro- 
fits of the offender's lands are forteited during his life. Even for flight, 
on an accuſation of treaſon, felony, or petit larciny, if the jury find 
the flight, whether the party be found guilty or acquitted, he forfeits 
his goods and chattels : but this flight the jury ſeldom find, it being 
thought too great a penalty for the offence. 

Between the forfeiture of lands, and goods and chattels, there is this 
difference : lands are not forfeited before attainder, whereas goods and 
chattels are forfeited by conviction ; for in many cafes where goods are 
torteited, there is no attainder. In outlawries for treaſon or felony, « _ 
lands are forfeited only by the judgment, whereas goods and chattels 
are forfeited on the proclamation for outlawry. The forfeiture of 
lands takes place back at the time the fact was committed; whereas 
that of goods and chattels takes place only at the time of conviction 
a traitor therefore may bona fide ſell any of his chattels real. or perſonal 
for the ſupport of himſelf 2nd family, any time befgre his conviction ; / 
but if they be colluſtvely parted with, merely to defraud the King, the 
law, by 13 Eliz. c. 5.. will recover them; for as the offender, if ac- 

quitted, might recover them himfelf, ſo may the King, if the offender 
15 convicted; 

Between the commiſſion of the crime and the conviction of the cri- 
minal, the ſheriff or other officer may ſeize the offender's goods upon 
indictment, ſo far as to inventory and appraiſe them, but ſhall leave © 
them in the offender's cuſtody, that the party accuſed: and his family / | 1 
may have ſufficient out of them for their livelihood and maintenance. 9 
1 H. H. 363, 4, 5, 6, 7. For by 1 R. III. c., 3. no ſheriff or x; 
other perſon ſhall take or ſeize the goods of any perſon arreſted. or im- # 
priſoned for ſuſpicion of felony, before he be convicted or attainted, 
or before the goods be otherwiſe forfeited, on pain of double value to 
the party grieved. 

2. Another conſequence of attainder is corruption of blood, both in 


aſcent and deſcent; what this corruption of blood is, aud how it 
Operates, 


334 Ox PUBLIC INJURIES. Book IV, 


operates, is fully ſhewn in page 1 34. f. 7. which ſee. But it muſt 
be obſerved, that in tenures indifputably Saxon or gavelkind, which 
have been before explained, though land is forfeited to the King, yet 


no corruption of blood, no impediment of deſcent enſues; and on 


judgment of mere felony no eſcheat accrues to the lord. In certain 
treaſons reſpecting the papal ſupremacy, and the coin, and in many of 
the new-created felonies, the particular acts reſpecting them enact that 
corruption of blood ſhall be ſaved: and by 7 Ann. c. 21. and 17 Geo. Il. 

39. after the death of the ſons of the late pretender, no attainder 
for treaſon will extend to the diſinheriting any heir, nor to the preju— 
dice of auy perſon, other than the offender himſelf. 

X. Let us next ſce how judgment, with its conſequences, v/z. at- 
tainder, forfeiture, and corruption of blood may be ſet aſide. Now 
this may be brought about two ways: 1. By reverſing the judgment ; 
and, 2. By reprieve or pardon. 

By reverſing the judgment. This may be done by a writ of error, 
which lies from all inferior criminal courts, to the court of King's 
Bench; and may be brought for palpable errors in the judgment or 
other parts of the record, ſuch as where a man is found guilty of per- 
jury, and receives the ſentence of felony ; but leſs errors are ſufficient 
to reverſe. a judgment, ſuch as any irregularity, omiſſion, or want 
of form in the proceſs of outlawry or proclamations. Writs of errors 
to reverſe judgments, in cafes of miſdemeſnors, are not allowed but on 
ſufficient probable cauſe ſhewn to the attorney-general ; nor to reverſe 
attainder in capital caſes, without expreſs warrant under the King's 
ſign manual, or at leaſt the conſent of the attorney-general. The at- 
tainted perſon therefore can rarely bring this about; but when brought, 
it is generally by the heir or executor after the criminal's death, by 
way of conſolation to his family: but the more effectual method of a 
reverſing a judgment is by act of parliament, where it can be . 
cured. 

Judgment however may be reverſed or falſ fied, without a writ of 
error or an act of parliament, for matters foreign to, or not apparent 
upon the face of, the record, as, in both civil or criminal caſes, 
where the whole record be not certified, or not truly certified by the 
inferior court. If a judgment be given, that is, ſentence paſſed by a 
perſon not properly commiſſioned, it may be falſiſied or made void by 
ſhewing the ſpecial matter, without writ of error. As I obſerved once 

before 
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before, if a commiſſion iſſues to twelve perſons to try indictments, 
of which A or B ſhall be one, and any other of the twelve proceed 
to trial without A or B, all the proceedings in ſuch trial, &c. would 
be void; and ſhould a man by ſuch trial be condemned and executed, 
it would be little ſhort of murder in the judge that tried and ſen- 


tenced him. 


Reverſing an outlawry puts the party exactly in the ſame ſituation, 
as he would have been in, had he appeared upon the warrant iſſued to 
bring him into court; for all other proceedings, except the proceſs 
of outlawry for his non- appearance, remain good and effectual as before. 
But when judgment is reverſed, all former proceedings are ſet aſide, and 
the party ſtands as if he had never been accuſed ; and though upon 
his attainder the crown may have granted away his eſtates, yet the 
owner may enter upon the grantee or poſſeſſor with as little ceremony 
as he might enter upon a diſſeiſor, or one who put him out of poſ- 
ſeſſion, but he ſtill remains liable to another proſecution for the ſame 
crime; for the paſt proſecution being erroneous, he never was in 
Jeopardy thereby. ö 

XI. Reprieve or pardon are the other modes of avoiding execution. 

1. Reprieve from reprendre, to take back, is the withdrawing of a 


ſentence for a certain ſpace of time, a ſuſpenſion only of execution. 


It is in the breaſt of a judge to reprieve a convict either before or after 
ſentence; provided he is either not fatisfied with the verdict, thinks 
the evidence inſufficient, or is doubtful whether the offence be felony 
without benefit of clergy ; or to give time to apply to the King for par- 
don where favourable circumſtances appear on behalf of the criminal. 
Judges uſually reprieve in theſe caſes, though their ſeſſion be finiſhed 
and their commiſſion be expired. 

Women capitally convicted, if they appear to be quick with child, 
are generally reprieved for the fake of the infant, till after their deli- 
very: but when they plead themſelves pregnant, a jury of twelve diſ- 


creet women are directed by the judge to examine into the fact; and 


if they bring in their verdict quick with child, that is, report that 


the child is alive within her, execution is delayed from ſeſſion to ſeſſion 


till ſhe is delivered, or proves by the courſe of nature not to have been 
with child at all. Fro 
If the offender after ſentence becomes inſane, it is a regular cauſe 
of reprieve, as the law knows not, but, if in his reaſon, he might 
Bbb have 
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have offered ſome reaſons to ſtay execution. It is an invariable 
rule therefore, if any length of time intervenes between the judg- 
ment and the award of execution, to aſk the priſoner what he hath 
to alledge why execution ſhould not be awarded againſt him, and if 
he appears to be infane the judge may and ought to reprieve him. 
Should the party plead in bar of execution, that he is not the ſame 
perfon that was attainted, or againſt whom ſentence was paſſed: a jury 
is immediately impanelled to examine into the identity of his perſon, 
and no time is allowed the priſoner to make his defence or produce 
witneſſes, that he is not the perſon attainted ; ; and in this Jury no 
peremptory challenges are allowed him. 

2. But the laſt and ſureſt reſort is the King's pardon. Now the 
King has power to pardon all offences merely againſt the crown or the 
public, except a præmunire incurred by committing any man to priſon 
out of the realm. In appeals which are at the ſuit of the party in- 
jured, the King cannot indeed pardon, but the proſecutor may releaſe. 

Neither can he pardon a nuſance, while it continues, though he may 
afterwards remit the fine ; nor an offence againſt a penal ſtatute after in- 
formation lodged ; for the informer thereby hath acquired a property in 
his part of the penalty. And by 12 & 13 W. III. c. 2. it is declared, 
that no pardon under the great ſeal of England ſhall be pleadable to an 
impeachment by the Commons in parliament; as ſuch pardons would 
defeat the effect of impeachments, but after the impeachment has been 
heard and determined, the King 1s at liberty to pardon the offender. 

Pardons muſt be iſſued under the great ſeal. Any ſuppreſſion of 
truth or ſuggeſtion of falſchood in a charter of pardon will deſtroy it: 
for the King is ſuppoſed in ſuch caſe to be miſinformed. No general 
words 11 a pardon are ſufficient ; for inſtance, a pardon of all felonies 
will not pardon an attainder of felony, the attainder muſt be parti- 
cularly mentioned; neither will a pardon of felonies include piracy ; 
for piracy is no felony puniſhable at Common Law. By 13 Ric. II. 
ſt. 2. c. 1. no pardon for treaſon, murder, or rape ſhall be allowed, 
unleſs the offence be particularly ſpecified therein, and particularly in 
murder, it ſhall be expreſſed, whether it was committed by lying in 
wait, aſ:ault, or milice prepenſe; deſigned to reſtrain the King's 
pardoning murder fo atrociouſly committed. It is a general rule how- 
ever, that parduns ſhall be conſtrued moſt beneficially for the ſubject, 


and moſt ſtrongly againſt the King. 
Pardons 
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Pardons may alſo be conditional; for example, on being confined 
to hard labour for a certain time, or on being tranſported for life or a 
term of years. Pardons by act of parliament are more beneficial than 
thoſe under the great ſeal, as a man is not bound to plead ſuch a par- 
don, the court muſt take notice of it ex Mis; nor can a man loſe 
the benefit of ſuch a pardon by negligence as he may of the King' 8 
pardon; for he muſt plead the King's at a proper time, or it loſes its 
effect. By 5&6 W. & M. c. 13. the judges have a diſcretionary 


power to bind a criminal pleading the King's pardon, to his good be- 


haviour, with two ſureties, for any term not exceeding ſeven years. 


Though the King's pardon granted after attainder, will not reſtore 


or purify blood corrupted by ſuch attainder, yet it acquits the criminal 
of all corporal penalties and forfeitures annexed to the crime for which 
he obtains the pardon, and gives him a new credit and capacity : it 
enables him to tranſmit new inheritable blood ; and ſhould he after the 
pardon have a ſon, that ſon may be heir to his father, which he could 
not have been, had he been born before the pardon. 

XII. Execution 1s the completion of human puniſhments, and in 
all caſes muſt be performed by the ſheriff or his deputy, who acts by 
the authority of the judge ſigning the calendar or liſt of all the pri- 
ſoners names, with the reſpective judgments in the margin; for ex- 
ample, in capital felonies, it is written oppoſite the felon's name, 
Let him be hanged by the neck ;” which is the only warrant the 
ſheriff has. But for the execution of a peer tried by the court of 
parliament, a writ or warrant 1s iſſued by the King ; if tried in the 
court of the Lord High Steward, the warraut is iſſued by the judge of 
that court. 

Upon the receipt of the warrant the ſheriff 1s to execute the crimi- 
nal, within a convenient time, which in the country is left at large, 
but in London there is more ſolemnity, both in the warrant of exe- 
cution and the time of performing it; for the recorder, after reporting 
to the King in perſon the caſe of the ſeveral priſoners, and receiving his 
royal pleaſure, that the law muſt take its courſe, iſſues his warrant to 
the ſheriff, appointing the day of execution, and the place aſſigned; 
and if the priſoner be tried at the bar of the court of King's Bench, 
or brought there by Habeas corpus, a rule is made for his execution, 
ſpecifying the time and place, or leaving it to the ſheriff; and through- 


out the kingdom, by 25 Geo. II. c. 37. it is enacted, that in the caſe 
Bbb 2 of 
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of murder, the judge ſhall in his ſentence direct the execution to be 
performed, on the next day but one after ſentence, * that day be 
Sunday, and then on the Monday following. 

I have had occaſion to obſerve before, that it would be felony in a 
ſheriff to alter the manner of execution, by ſubſtituting one kind of 
death for another. The King cannot even change the puniſhment of 
the law, by ſubſtituting beheading for hanging or burning: but if 
beheading be part of the ſentence as it 1s in high treaſon, he may re- 
mit all the reſt. And it is clear, that if upon judgment to be hanged 
by the neck till he is dead, the criminal be not thoroughly put to 
death, but revives, the ſheriff is bound to hang him again; for if a 
falſe tenderneſs were to be indulged in ſuch caſes, there msk be no 
end to the colluſion. 
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when legal, ib. Diſturbance, — — 229, 307 
Cuſtom on merchandize, — 52 of common, — 230 
| Cuftes Retulorum, — 59, 344 = — franchiſes, — ib. 
| — patronage, — — 232 
| — tenure, — — 231 
D. ways, — _ ib. 
| | Divorce, — — — 85 
Damage feaſant, —  — — 190 Dag ſtealing, — — — 330 
Damages, — — 164, 249 — &c. owner anſwerable for, 317 
Date of a deed, 5 — 145 Donative advowſons, — — 99 
Day of grace, — — — 174 Dower, — — — 110 
Day, what, — — 113 — bar of, — — — 112 
Deacon, — — — 71 admeaſurement, — 111 
Dean and chapter, —— - 9 — tenant in, — 110. 112 
Dean rural, — — — 14 Drunkenneſs, — 261, 266, 273 
Deanery, — — 14, 70 Duchy court of Lancaſter, 204 
Debt, — — — 172 Ducking-ſtool, — — 907 
public, — — — 54 Duel, — — 296, 313 
Debtor, executor, — — 193 Dues, eccleſiaſtical, non-payment of, 207 
Beceit, action of, — 223, 251 Durante bene placito, — — 56 
Declaratory ſtatutes, — — 6 Durham, county palatine of, 16 
Dedimut, — — — 60 courts of, _ — 204 
Deed, — — — 145 
Deer ſtealing, — — =- 329 E 
Default, judgment by, — — 249 ? 
Defeazance, decd of, — — 146 
Delegates, court of, — — 202 Earneſt, — — — — 166 
Delivery of a deed, — — 145 Eaves-droppers, — — 307 
Demeſnes of the crown, — — 47 Eccleſiaſtical corporations, — 94 
Democracy, — — — 21 Education of children, — 88, 269 
Demurrer,,— — — — 200 Egyptians, — —  — 306 
to indictment, — 371 Election of biſhops, — — 68 
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Page. 

Election of members of parliament, 28 
Eleemolynary corporations 94 
Elegit, eltate by, _ — 118 
Elopement, — — — 86 
Ely, iſle of, — — — 16 
Embailadors, — — — 42 

violation of their privileges, 

42, 274 

Emblements, — — — 144 
Endowment of widows, — 110 
England, _ -— — 14 
Engroſſing, — _ — 302 
Entry, forcible, _ — — 298 

Equity and law, courts of, how diſtin- 

guiſhed, _ — ___ 
courts, hiſtory of, 194 

practice of, 255 

—— of redemption, — — 117 
Error, writ of, — — 25 
Eſcape, — — — 289 
aſſiſting in, — — ib. 
Eſcheat, — — 50, 132 
Eſquire, — — — 77 
Eſtrays, — — 49, 192 
Eſtrepement, writ of, — — 227 
Evidence, — — 244, 376 
— King's, — — 370 
Executory deviſes, — — 120 
Exchange, bill of, — — 173 
deed of, — — 146 

of lands, — — 149 
Exchequer chamber, court of, 200 
court of, — = 199 

Exciſe, 9 —Eä— — 53 
Ex communication, — — 209 
Excuſable homicide, — — 312 
Execution, civil, — — — 251 
criminal, — — 387 

— from judgment, — 311 
— procels of, — — 251 
Executive power, — — 22 
Executor, — — — 180 
Executory deviſe, — — 120 
Exemption from tithes, — — 100 
Expectancy, eſtates in, — — 118 
Ex poſt facto law, — — 2 
Expreſs condition, _ — 116 
— contract, — 165, 220 
Extortion, — — — 295 
Extraparochial tithes, = — 46 
Extravagance, — — — 308 
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Page. 
F. 
Falſe impriſonment, — 215, 323 
——- action of, 217 
news, — — 299 
verdict, — — — 250 
Fealty, — — — 105 
Fee ſimple, — — — 106 
Fels de ſe, _ — — 314 
Felonious homicide, — — bb. 
Felony, — — — 280 
compounding of, — 291 
miſpriſion of, — — 28; 
Feoffment, — — — 146 
Feræ naturæ animals, — 130, 329 
Fetters, - _ — 36 
Finding of indictments, — — 364 
Fine for alienations, — — 151 
in copyhold, — — 106 
and ranſom to the King, what, 9 
Fine and forfeiture, how grantable, 48 
Fire, negligence of, — — 83 
Fire ordeal, — — — 373 
Fire-works, — — — 307 
Firſt fruits, — — — 47 
Fiſhery, common of, 11 
free, — — — ib. 
Fleets, — — — 98 
Forcible entry and detainer, 243 
Foreſt, — — — 102 
courts, — — 4203 
Foreſtalling, — — — 302 
Forfeiture, — — — 138 
for crimes, — 160, 382 
H of goods and chattels, 382 
of lands, — — 138, 383 
Forgery, _ 8 — 335 
Franchiſe, — — — 102 
Free ſocage, — — — 104 
warren, aſpen 102, 159 
Freehold, —— — 106, 108 
leaſes, — — 108 
Funeral expences, — — 182 
G. 
Game, — 159, 310 
deſtroying of, — — 310 
— ſelling ot, — — id. 
Gaming, — — _ 
Ccc Gaming 


. 
Page. 
Gaming houſes, — — 309 
Gao'ers, — — — 58 
compelling priſoners to be ap- 
provers, — — — 289 
Gavelkind, — 85 110, 131 
General iſſue, — — — 373 
legacy, — — 183 
Gentlemen, — 1 
Gift of chattels, ng 146, 164 
Gleanin — — — 224 
God | religion, offences aſt, 266, 271 
Grand jury, — 362 
— [larciny, — 326, 330 
Grants, — — — 146 
of chattels, perſonal, 165 
the King, — 150 
Guardians and ward, — 91, 218 
by nature, — — 91 
for nurture, — ib. 
in ſocage, — 2 d. 
Guernſey, iſle of, — aw" 
_ Gyplies, — — — 306 
H. 
Habeas corpus, — — 216 
Hackney coaches and chairs, 54 
Hamlet, — — — 15 
Hanaper office, — — 200 
Hand- writing, ſimilitude, 376 
Handſale, — — 167 
Head of the church, — — 45 
Heir apparent and preſumptive, 127 
Heireſs, ſtealing of, — 321 
Heir looms, — — — 162 
Hereditaments, — 98 
Hereſy, — — 267 
Heriots, 105, 161 
ſcizing of, = — 192 


High Steward of Great Britain, his court, 340 
in parlia- ; 


ment, — — — 1b. 
— treaſon, — — 257 
trials in, 374. 376 

Highways, — — — 62 
Hiring, — 169 
Hogs, keeping them | in towns, 306 
Holding over, 115, 224, 298 
Homicide, — — 311 
Honour, King, the fountain of, 44 
of a peer — 
1 ſeigaiory, — — 104 
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| Page. 
Horſe races, — — — 309 
Horſes, ſale of, — — 168 
Houſe of Lords, court of, 201 
Houſe-breaking, — — 324 
Houſe - tax, — — — 53 
Hue and cry, — — 358 
Hundred, — — 15 
— againſt for robbery, 358 
Huſband and wife, _ 83, 308 
injuries to, — 86, 218 
J. ” . 
Jactitation of marriage, — 208 
Idiot, — — 51, 144, 261 
Idleneſs, _ — — 307 
Jerſey, iſle of, — — 14 
Jews, — — — 66 
children of, _ — j 87 
Ignorance, — — 261 
Implied condition, — — 115 
contract, — 165, 221 
Impoſtures, religious, — — 272 
Impreſſing ſeamen, — — 79 
Impriſonment, — — 18 
beyond ſea, — 19 
— falſe, 19, 218, 323 
Impropriations, — — 70 
Incapacities, — 133, 143 
Inceſt, — — — 84 
Incorporeal hereditaments, 98 
Incorrigible Ny See Rogues, | 
Indentures, _ — 147 
Indictment, — 362, 367 
Indorſement of bills and notes, 173 
Induction to a benefice, — 72 
Infant, privileges and diſabilities of, 260 
Informations, compounding of, 292 
criminal, — — 365 
ex officio, ib. 
— in nature of que warranto, 366 
in crown office, — 366 
Inheritable blood, — — 133 
Inheritance, eſtates of, _ 106 
rules of, — — 127 
Injuries, civil, — — - * 
Inqueſt of office, — — 235 
Inſolvency, act of, — 177 
Ioſtitution to a benefice, 71 
Inſurance, — — — 170 
Intereſt of money, — — 169 
or no intereſt, inſurance, 171 


Inteſtacy, 
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Page. 
Inteſtacy, — — 1 
Inteſtates, their debts and effects, 18 5 
Involuntary manllaughter, — 315 
Joint tenancy in lands, — 122 
Joint tenant, King caunot be, 159 
Jointure, — — — 112 
Ireland, — — — 12 
its forces, — — os 
Iſlands, — — 13, 136 
Judges, 4 85 80 2 
killing them, — 278 
Judgment, 247, 381 
— in criminal caſes, 381 
— property by, _ 164 
Juriſdiction, plea to, — — 371 
Jury, trial by, —— 240, 374 
Jus patronatus, — — 232 
ſuſtice of the peace, — 60 
Quorum, — — ib. 
King, the fountain of, 44. 
Juſtifiable homicide,  — — 311 
K. 
Kidnapping, — — — 323 


Killing, what amounts to homicide. See 
Homicide. 


King, FED TO! W 

can do no wrong, | 40, 234 
—— compaſling or conſpiring his 

death, _ — _ 276 

— his councils, — 37, 281 

counſel, — — 195 

duties — — 38 

enemies, adhering to, 277 

grants, — 150 

—— money, counterfeiting, 277 

— perfection, — — 40 

—— perpetuity, — — 4 

—— power, — 47, 55 

- prerogative, 39, 41, 159 

— — felonies againſt, 281 


revenue extraordinary, — $52 


— 


ordinary, — 46 

—— royal family, — — 137 

—— — ſeals, counterfeiting, 277 

—— — ſovereignty, — — 39 

— = title, — — 34 

contempts againſt, 286 

—— ubiquity, — — 44 
——— levying war againſt, — — 277 


——— refuſal to adviſe or aſſiſt him, 286 
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King's Bench, court of, 198, 342 
Knight of the ſhire, his electors, 8 26 


L. 

Labour, hard, — — 380 
Labourers, — — 81 
Laity, — — 74 
Lancaſter, county palatine of, 16 
ä — its courts, 204 
— duchy of, its courts, ib. 
Land- tax, — — — 52 
Laple, — — — 140 
Lapſed legacy, — — 183 
Larciny, — — — 326 
from the houſe, — 331 
perſon, — 332 
grand, — 326, 339 
mixed, — — 331 
petit, — — 326 
ſimple, — — ib. 
Lathes, — _ — 15 
Law, — — — 2 

and equity, courts of, how diſtin- 
guiſhed, — — — 1! 
canon, — — 6 
— Civil, — — 6, 17 
common, — — 3 
— letter of, — 2, 11 
— municipal, — — 17 
of parliament, — 24, 26 
—— ſpirit of, — — 2, 11 
— ſtatute, — — 3, 6 

Lay corporations, - — 1 

Leap- year, — — — 113 
Leaſe, 113, 145, 146, 147, 223 
Legacies, — — — 183 
Legitimate child, — — 87 
Letter of the law, what, 25 31 
Letters patent, — — 150 
Lewdneſs, — — — 273 
Libel, immoral or illegal, 300 
— malicious, — — 214 
Liberty, perſonal, 18 
Licenſed curate, — — 207 
Life, — — — 18 
——— eſtate for, — — 108 
Light-houſes, — * — 14 
Limitation, ſtatutes of, — 238 
Limited fee, — — — 107 
property, — — wd. 
Lineal conſanguinity, — — 126 
CET 2 Literary 
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Literary property, — — 158 Maſter of the Rolls, his judicial autho- 
Livery in deed, — — — 147 thority, — — — 257 
law, — — ib. Matrimonial cauſes, — — 208 
of ſeiſin, — — id. Matrons, jury of, — — 385 
Livings, vacating of, — — 72 Mayhem, — — 213, 320 
Locks on rivers, deſtroying, 296 Members of parliament, — 26, 239 
London, cuſtoms of, _ — 185 Menaces, — — — 212 
Lords paramount, _ — 104 Menial ſervants, — — 80 
Lords Spiritual, — — 23 Menſa et thoro, divorce a, — 85 
Temporal, — — ib. Military ſtate, — — 77 
Lord lieutenant, — — 344 tenures, — 47, 104 
Lotteries, — — 307, 309 Mllitia, — — — 77 
Lunatics, — — 5, 144, 261 Mines, — — — 48 
Luxury, — — — 308 Minors, — — — 92 
Miſchief, malicious, — 333 
NI. Miſdemeſnor, — — 259 
Mliſpriſion of felony, — 28 5 
— treaſon, _ — 284 
Magiſtrates, _ — 56, 60 Miſtake, — — — 261 
— ſubordinate, — 56 Mittimus, — — — 356 
Maim. Sce Mayhem. Mixed tithes, _ — 99 
. Maintenance of children, — 87 Modus decimandi, — _ 100 
_ ſuits, 82, 87, 292 Monarchy, _ _ — 21 
— wife, — — 86 Monopolies, — — 302 
Mala in ſe, — — — 160 Monſters, — — — 133 
— ;robibita, — — — bb. Month, what, — — 113 
Mal-adminiſtration of government, 23 Monuments, — — 162 
Male preferred to female in deſcents, 127 Mortgage, — — — 117 
line preferred to female, 130 — how conſidered in equity, ib. 
Malice expreſs, — — 2318 Mortmain, — — 138, 153 
implied, — — ib. Mortuaries, — — — 161 
prepenſe, — — 320 Mountebanks, — — 307 
Malicious miſchief, — — 333 Municipal law, — — 17 
— proſecution, — 215 Murder, — 314, 317 
Malt tax, — — — 52 —— u ben pardonable, 311, 312 
Man, Iſland of, — — 13 Mute, ſtanding, — — 370 
Mandamus, writ of, — 211, 236 Mutiny act, _ — — 78 
Manor, — — — 104 | 
Manſlaughter, — =— 313, 215 
Mariners, wandering, — — 305 N. 
Maritime ſtate, — — 79 
Market, — — — 167 National debt, — — 54 
Marque and repriſal, —— 42 Natural life, — —— 109 
Marriage, — — — 83 Natural born ſubjects, — — 64 
clandeſiine or irregular, 304 Naturalization, — — 66 
of royal family, — 37 Navy, articles of, — — 80 
property by, — — 167 — manning the, — 79 
Marciapes, when good, — 84 Ne admittas, writ of, — — 233 
Marſhalſea, court ot, _ 204 Neceflty, homicide by, 262, 311 
Maſter and ſervant, — — 8 Negligence of officers, — 294 
in Chancery, 25, 258 Negligent eſcape, — — 289 
——— Wyjurics to, * — 219 Negro, _ — — $80 


Page. 
New land, — — 137 
News, falſe, — — — 299 
NMiſi prius, court of, — — 201 
Nobility, — — 74 
Non compos mentis, — 51 
Nonconformity, — — — 268 
Nuncupative wills, — — 179 
Nuſance, abatement of, — 188 
— common, — — 306 
private, — — 225 
O. 

Oaths to government, refuſal or neg- 
left to take them, — — 286 
Obſtructing of proceſfs, — 289 
Occupancy, — 97, 136, 157 
Offices, — _ — 102 
- and penſions, duty on, 54 
Oppreſlion of magiltrates, — 295 
Option of the archbiſhop, — 69 
Orders, holy, — — — 71 
Original of a deed, — 145 
Overſeers of the poor, — — 62 
Overt, pound, — — 191 
Ouſter of freehold, — — 223 
Outlawry, — — 237, 368 
Owling, — — — 300 
yer and terminer, commiſſion of, 343 

j 

Palace court, — 204 
Palatine counties, their courts, ib. 
Panel of jurors, — — 240 
Papiſts, incapacities of, 135, 144 
law againſt, — — 269 
Paraphernalia, — — 164 
Parceners, — _ — 124 
Pardon, — — 372, 386 
not pleadable to impeachments, ib. 
Parent and child, — — 87 
injuries to, — — 218 
Pariſh, _ — — Is 
Pariſh clerk, — — — 74 
Park, — _ — — 102 
Parliament, — — 11 
— court of the King in, 340 
— power of, — — 24 
— proceedings in, — 30 
Parol evidence, — _ — 244 
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Parſon, — — — 92 

Particular eſtate, — — 118 
Partition, deed of, — — 146 

Paſſports, — — — 43 

violation of, — — 273 

Patents, — — — 235 

for new inventions, 150, 158 

of pecrage, — 3 

Patron, — — 71 
Pauper cauſes, — — — 249 
Peace, commiſſion of, — WW 

juſtices ot, — _ 60 

— ſecurity for, — 1 
Peculiars, court of, — 202 

Pcerelles, — — — 75 

Peers, great council of, — 37 


—— hereditary counſellors of the crown, ib. 


houſe of, — — — 23 
— privileges of, 25, 37> 75, 239 
—— protelts of, — — 25 
—— proxies of, — — — 4b. 

trial by, — — 7. 374 
Penſion from the crown, duty on, 54 
People, — — 64 
Peremptory challenge, — 375 

mandamns, _ — 211 
Pejury, — — 293 
Perſonal chattels, — — 155 
property, —— — 154 
ſecurity, _ — 18 
tithes, — * 
Perſonating others in courts, — 360 
Perſons, rights of, — — 17 
Petition of right, — — 235 
Petitioning, right of, — 20 
— tumultuous, — 20, 298 
Petty bag office, — — — 200 
Pews, — — 152 
Pie poudre, court of, 197, 353 
Piracy, — — 224 
Ptea to indictment, —— 370 
P'ledge, eſtates in, — 19 
Policies of aſſurance, 170 
court of, 204 
Polygamy, _ — 64, 320g 
Poor, — — 8 
Poor ſettlements, — w—_—_ 
Ports and havens, — 8 
Poſſe camitatus, — — 57 
Poſlefion, naked, — — 125 
— right of, — — 1 
Toſtman in the Exchequer, 196 
Poſt- office, — — — 1 
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Page. 
Poſt- office, eee of its officers, 329 


Pound, 191 
poyning's law, — — — 13 
Premunire, — — 2363 
Præ- audience, — — 196 
Prebendary, — — 7 
Precedence, table of, — — 76 
Precedents, — — 4 
Predial tithes, —— — 9 
Pre- emption, — — 
Prerogative, — — — 39 
— court, — — 202 
property by, — 159 
Preſcription, — — 137 
Preſentation to benefices, — 71 
Preſentment of offences, — — 362 
Preſumptive evidence of felony, © IP 
- heir, — — 8 
Pretender and his ſons, treaſons relat- 
ing to, 279 
Prieſt, — — — 71 


Prince of Wales, 
Princeſs of Wales, violating her, 36, 270 


royal, — 36 
violating her, 36, 276 
Principal and acceſſory, — 263 
Priority of debts, — — 182 
Priſon, breach of. — 290 
Private act of Parliament, 150 
Privately ſtealing from the perſon, 332 
Privilege from arreſts, — 239 
of parliament, — 24 
Privy council, — __ 
counſellor, killing or attempt to kill, 
38, 28 I 
Probate of will, — — 182 
Proceſs, civil, — — — 237 
obſtructing its execution, 289 
- Prohibition, writ of, 211 
Promiſes, — — 2 221 
Promiſſory note, — 35 3 
Property, — — I 9, 
in action, | I <6 
—  —— in.poſſ: ſion abſolute, 155 
—— night of, — — 156 
Prophecies, pretended, — 299 
Prorogation of parliament, 33 
Proſecution, expences of, — 378 
malicious, — 215 
of offenders, — 262 
Protection of children, — — 87 
Proteſt of bills and notes, — 174 
— lords in parliament, 25 


2 
| Page, 
Proving a will in Chancery, _ 257 
Proviſions, ſelling unwholeſome, 394 
Puniſhment, — 259 
capital, — — ib. 
end of, — — bb. 
Purchaſe, | 131, 143 
Purchaſor, firſt, — — 128 
Purveyance, — — 147 

Q. 

Qualification for killing game, 160 


of electors to parliament, 26 
juſtices of the peace, 60 
members of parliament, 27 


Qualified property, — — 155 


Quare impedit, 140, 233 
Quarentine, irregularity in, 304 
Quarter - ſeſſions, court of, —— 344 
Queen, __ =Y _ "os 
compaſſing or imagining her 
death, — — — 36 
— conſort, — 35 
dowager, — — 36 
— — regnant, — — 
— 0 her huſband, 35, 30 
violating her, — 36, 276 
Quo warrants, — — 236 
Quorum clauſe, in commiſſions, 60 
R. 
Rape, in counties, — — 135 
of women, — — — 322 
Raviſhment of wife, _ — 218 
Reading of deeds, — 135 
Real chattels, — — 145 
Recaption, — — 188 
Receiving ſtolen goods, 264 
Recognizance, — 48, 150 
— for the peace or good be- 
haviour, 338, 340 
Record, court of, — — 194 
debt ot, — — 172 
embezzling of, — 288 
vacating of, — — bd. 
Recovery common, — 152 
Rector of a church, — 70, 93 
Recuſant, popiſh, - — — 270 
Releaſe, — — 146 
Remainder, — 118 


Remedial, 
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Page. 
Remedial acts, — — 7 
Remitter, — — 194 
Rent - charge, — — 103 
— ſeck, — — ib. 
ſervice, — — bb. 
Rents, — — — bd. 
Replevin, — — 19 
Reports of adjudged caſes, — 4 
Reprieve' — — z 
Repriſal of goods, — — 188 
on foreigners, 42, 157 
Reſcue, 290 
Reſidence, _ — 71, 72 
Reſiduary legatee, — — 184 
Reſpondent ia, — 170 
Revenue extraordinary, — 52 
- ordinary, 46 
Reverſal of judgment, — 384 
— outlawry, — — 385 
Re verſion, — — — Jl 
Review, bill of, 258 
Reviliog church ordinances, 267 
Rewards for apprehending offenders, 359 
Right of poſſeſſion, 126 
property, — — ih 
—— petition of, —— 235 
Rights of perſons, — — 7 
things, ib. 
Riot, — 288, 297 
Riotous aſſemblies, felonious, 295 
Robbery, — —, — 332 
Rogues, — — — 2 
Romney Marſh, laws of, — 203 
Rope dancers, — — 307 
Routs, — — — 
Royal aſſent, — _ 
- family, — — =- 37 
marriages of, — ib. 
Rule of court, — — 9 
Rural dean, —' — 14 
— dcanery, — — ib. 
Ryder to a bill, — — 38 

8. 

gabbath- breaking, — — 273 
Sate-condudts, — — 43 
* — violation of, 273 
Sale, — — — 166 
Salt duty, — — 53 
Sark, Ile of, — — 14 
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Scandalum magnatum, 75, 213 
Scold, common, — — 307 
Scotland, — 11 
Scripture, ſcoffing at, — 271 
Se dęſendendo, homicide, 22 13 
Sealing of deeds, = 145 
Sea marks, — 43 
Seamen, — — 66, 80 
Second offence, what, — — 10 
Secretary of ſtate, — — 235 
Security for good behaviour, 339 
—— peace, —— 337 
of perſon, — — 18 
Seduction of artiſts, —— 303 
Sei ſin, — — — 125 
Self- defence, homicide in, 313 
Self-murder, — — 314 
Serjeant at law, 25, 195 
premier, — — 196 
Servants, — — 82 
— battery of, — — ib. 


firing houſe by negligence, 83 
maſters when anſwerable for, 82 


tax on, — — 54 
Service, foxdal, — — — 106 
Settlements of the poor, — 63 
Severalty, eſtates in, — — 122 
Sewers, commiſſioners of, — 203 
Sextons, — 74 
Shepway, court of, — — — 205 
Sheriff, — — 56, 58 

his court in London, 205 
— — dtourn, — — 
Shire, — — — 2 
Shooting at another, — — 318 
Shop books, — — — 245 


Shroud, ſtealing of, — 162, 330 


Signing of deeds, — — 145 
Simony, — — . 241, 292 
Simple contract, debt by, — 172 
Single combat, — — 373 
Sinking fund, _ — — 54 
Slavery, — — — 80 
Sluices on rivers, — — 296 
Smuggling, — — — 301 
Socage, — — 3 
Sodomy, — — _ 
Soldiers, — — 2 7 
_ wandering, — — 305 
Sole corporations, — — 2 93 
Solicitor, — — — 05 

general, — — ib. 


Speaker of each houſe of parliament, 30 
Special 


ibn. A it is. A. 
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Page. 
Special caſe — _ — 247 
— deb: $, — — 172 
jury, 28 W 
legacy. — — 
—— c ccupant, — — 136 
— verdict, — — 247 
Spirit of the law, _ _ 2, 11 
Spiritualties, guardians of, — 68 
Spoliatron, — — — 208 
Squibs, — — — 307 
Stabbing, — — — 36 
Stage plays, — — 307 
Stamp duties, — = — 53 
Stannary courts, — — 205 
Statüte, — — — 3 
merchant, — — 118 
ſtaple, — — ib. 
Statutes of a corporation, —— 93 
Stealing an heireſs, — — 321 
Stolen goods, receiving, 264, 291 
Stores, embezzling the King's, 282 

Striking in the King's palace or courts 
of juſtice, — — 2287 
Sturgeon, * „ — 48 
Sub pœna, — =. 245 
in equity, I _— 
- Subſequent conditions, — — 117 
Subſidies on exports and imports, 53 
Subtraction of rents and ſervices, 228 
Succeſſion to goods and chattels, 162 
Sufferance, eſtate at, — — 115 
Suicide, — — — 314 
Summary convictions, — — 354 
Sunday, no juridical day, — 240 
Sußerſedaas, writ of, — — 60 
Supplies, — — — 82 
Surveyors of highways, — 61 
Swans, ſtealing of, — 155, 330 
Swearing, profane, — — 271 

. 

Tail after poſſibility of iſſue extinct, 109 
general, — — — 108 
— ſpecial, — — — ib. 
— tenant in, — — ib. 
Taking unlawful 1 — 290 
Tales, — — 244, 375 
Temporalties of biſhops, their cuſtod dy, 46 
Tenant, — — 103 
by the curteſy, — 110 
in dower, — _ 


{ Xs il 
Page 
Tender of money, _ — 45 
Tenement, — — — 103 
Tenths eccleſiaſtical, — 47 
Tenures, ancient, — — 103 
Term of years, — — — 113 
Teſt act, — — — 271 
Teſtament, — — — 178 
Theft, — — —— 326 
Theft- bote, — _ — 291 
Things, rights of, — — 17 
Threatening letters, — — 296 
Threats, — — — 212 
Tithes, — — 99, 207 
Tithing, — — — — 1s 
Tirhingman, — — ib. 
Title to lands, — — 126 
the crown, — — 34 
Titles, — — _ 74 
Tools, exporting of, — — 303 
Tourn of the ſheriff, — — 353 
Town, — — — 15 
Trade, offenſive, — — 306 
unlawful exerciſe of, 303 
Tranſportation, returning from, 290 
Treaſon, high, — — 275 
—— miſpriſion of, — — 284 
Treaſurer, Lord High, killing 2 278 
Treaſure-trove, — 49 
concealment of, 285 
Treaties, leagues, and alliances, 42 


Treble damages, what, — — 10 


Treſpaſs on lands, — 223 
— the caſe, action of, 213 
Trial, — — 240, 37 
new, — — 240, 24 
Trinity, denial of, — 267 
Triors of jurors, — — 243 
Truſt eſtate, — _ — 146 
Tub-man in the Exchequer, — 196 
Turnpikes, deſtroying of, — 296 
Tutor, _ — — 89 
. 
Vacancy of livings, _ — 72 
Vagabonds, — — — 307 
Vagrants, — — — bb. 


Ubiquity of the King, — — 44 
Verdict, — 246, 247, 377 


falſe, — — — 250 

Verge of the court, — — 245 
Veſted remainder, — — 118 
Vicar, 
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Page 
Vicar, — — — 70 
vice · admiralty- courts, — — 203 
— chancellor's courts, 206 
Vinculo matrimonii, divorce, a, 85 
Vilitor , — — — 95 
of civil coporations, _ ib, 
hoſpitals, _ — 96 
Umpire, — — — 192 
Underſheriff, — — — 57 
Union, articles of, — — 12 
Voluntary manſlaughter, — 315 
Uſes, — — — 146 
ſtatute of, — — — ib, 
Uſurpers of a throne, — — 6; 
Uſury, — — — 301 
Uttering falſe money, — 281 

W. 

Waifs, — — — 49, 192 
Wales, — — — 11 
courts of, — — 204 
— part of England, 11, 14 
prince of, — — 36 


compaſſing and ima- 
gining his death, — — ib. 


princeſs of, — — ib. 
violating her, ib. 
Wandering ſoldiers and __ 305 


Wapentakes, — — 15 

War and peace, right of making, 41, 42 

Ward, See Guardian. | 

Wardſhip in copyholds, — — 106 

Warrant of attorney, to confeſs judg- 
ment, — — — 249 

Waſte, — — — 142, 227 
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Waſte, impeachment of, — 
—— lands, — — — 
writ of, — — — 
Watchman, — — — 
Watermen overloading their denn 
Water ordeal, — — 
Ways, — — 
Whales, property of, — — 
Wife, — — 83, 
battery of, — — 
Will, eſtates at, — — 
Wills and teſtaments, — 153, 
Window tax, — — = 
Wine, adulteration of, — 
licences, — — 
Witneſſes, — — — 
for priſoners, — — 
their expences, — 
to deeds, — — 
trial by, — — 
— two, where neceſſary, 
Words, actions for, — 
Wounding, — 213, 320, 
Wreck, — — 41 
Writ of peerage, - — — 
Writings, ſtealing of, — 
Written evidence, — 244, 
Wrongs, — — — 
private, — — 
—— public, — — 
Y. 
Year, — — — 
Years, eſtates for, — — 
York, cuſtom of, — — — 


I 


The Reader is requeſted to correct the following errors, one or two of which 
Time has occaſioned. 


Page 2, line 22, for letter or, read letter and. 
6, — 34, Ver allo declaratory, read alſo either declaratory, 
25, — 7. for appointing, read a pointed. 
26, — 12, fer jealous is, read jealous are. 
43, laſt line, for bounds, read pounds. 
54, line 5, diele in livery and two guineas on ſervants out of livery, 
— — 28, fer 200, read 212. 
111, — 4, for = effects of all reverſions, read or real effects and of all reverſionary 
ates. 
114, — 27, for beſide, an, read beſides an. 
239, — 19, for where is, read where there is, 
242, laſt line but one, for exacts, read enacts. 
223, line 26, Ju 218, ad 215. 


New Eprrroxs of the following uſeful Books may be had of the 
Publiſher of this Volume, and all Bookſellers. 


J. RUSLER's ChRONOTLOOVY; or, the Hiſtorian's Vade-mecum : Wherein 

every occurrence in the Engliſh hiſtory, from the deſcent of Julius Cæſar 
to the preſent time, as well as molt of the principal events of ancient and other 
hiſtories, are alphabetically recorded, with the dates affixed, and rendered ex- 
ceedingly accurate by a careful comparing of one hiſtorian with another ; to- 
gether with a Chronological Liſt of the moſt eminent men in all ages of the 
world. Deſigned for the pocket, in order to ſet perſons right in converſation. 


The ninth edition, with conſiderable additions. Price 18. 6d. | 


II. A DescrieTive Account of the IsLanDs lately diſcovered in the Sourn 
SEAS : giving a full detail of the preſent ſtate of the inhabitants, their govern- 
ment, religion, language, manners, cuſtoms, &c. &c. &c. from the firſt dif. 
covery to the preſent time. | Carefully collected, digeſted, and ſyſtematically 


arranged, by the Rev. Dr. Joux TavsLzR, from Mendana, De Quiros, Schouten, 


Taſman, Dalrymple, Bougainville, Byron, Carteret, Wallis, Hawkefworth, 
Parkinſon, Fourneaux, Forſter, Cook, and others. With ſome account of tne 
country of Camchatca, a late diſcovery of the Ruſſians. Price 6s. bound. 


III. The Payscar. FRIEND; pointing out the ſymptoms of every diſtemper 
incident to man; with thoſe in every ſtage of the diſcaſe, and what they foretel: 
with an alphabetical index of the fame ſymptoms; by which the ſick perſon, 


referring to any one that attacks him, may find out his diſorder, and his real 
By an occaſional recourſe to this book, 


{ituation. Price 2s. 6d. half bound. 
many a tormenting and expenſive ſickneſs may be prevented, and many a lite 
be ſaved; for even fatal diforders are, at firit, bur ſlight indiſpoſitions; of 
courſe the ſick perſon, not aware of his danger, has too often delayed ſceking 
for a remedy, till the diſtemper has gained too much ground to be ealily over- 
come, and perhaps has deſtroyed him; when by oppoling it in time, he might 
readily have recovered. In this work phyſical terms are purpolely avoided, that 
it may be underſtood by every reader; being calculated to ſhew the danger 
of particular diſeaſes in their firſt attack; in what caſe it is neceſſary to call in 
advice, and in certain ſituations what hopes there are of recovery. Carefully 
collected from the beſt medical authors, and ſyſtematically arranged, with the 
authorities. By J. A. M. D. and F. R. S. 


IV. An Easy Way To PROLONG LITE. Part I. The third edition, price 28. 
Being a Chemical Analyſis, or An Enquiry into the Nature and Properties 
of all Kinds of Food,” how far they are wholelome and agree with different con- 
ſtitutions. By Dr. TrvsLER Alſo Part II. price 1s. 6d. Containing many 
ſalutary obſervations on exerciſe, ſleep, drinking, ſmoaking, bleeding, dram- 
drinking, and the utility of taking phyſic in the ipring. 


V. Inſcribed by permiſſion to Sir George Warren, PRacTicay. HusBaxD&y; 
or, the Method of Farming with a Certainty of Gain, as practiſed by judicioys 
; farmers in the county of Surry, the reſult of experience and long obleryation. 
1 | & ; By 


| 
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By the Rev. Dr. Jonx TRustER. Price 38. 6d. In this work is contained 
all the knowledge necelfary in the plain buſineſs of farming, uninterrupted with 
theory, ſpeculation, or experimental enquiry ; alſo a number of eſtimates of the 
ex ences and profits of different crops, taken from minutes kept, and a variety 
of uſefu! remarks not to be inet with in any books of agriculture, Together 
with Directions for Meaſuring Timber. | 


N. B. This Work demonſtrates to a moral certainty, with good management, 
of clearing near 400 l. a year on a farm of 1 50 acres of land. 


VI. The Sravice or Tag CavrcH or ENGLAND EXPLAINED, with Direc- 
tions for our Behaviour therein By the Rev. Dr. Jonx TRusLER. Price 4d. 
or 11. 6s. per hundred, to thoſe who buy them to give away. Very proper to 
be put into the hands of youth, the poor, &c. | 


Nete, The next book has gone through a great number of editions, and has 

been tranſlated into every European language. 

VII. Inſcribed, by permiſſion, to Earl Ligonier, PrincipLes of PoLIrE“ 
Ess, Parts I. and II. Containing every inſtruction neceſſary to complete the 
gentleman and man of faſhion, teach a knowledge of life, form polite man- 
ners, conduct young people through the word, and make them well received 
in the beſt companies. The ſecond part is particularly adapted to young ladies 
and contains thoſe neceſſary cautions, and, together with the firſt, that ſyſtem of 
polite education, as eſſential to be learned at their outſet in life as their native 
tongue. By the Rev. Dr. Johx TzxusLER. Price of the two parts, half bound, 
25. Part I. may be had ſeparate, price 1s. 6 d.— This work is adopted as a 
{ſchool book in the firſt academies in Europe. A tranſlation of the two parts 
in elegant Pariſian French, may be had in 2 vols. price 5s. bound. 


In the Preſs, and ſpeedily will be publiſhed, in ſmall Quarto. 
A CourLETE SET o TRUSLER's FAMILY TABLES, 


Being Tables framed by the Author of this Volume; ſuch as will be found 
of daily uſe in every family, and in all profeſſions ; viz. Tables of Intereſt, 
Reverſions, Fines, Menſuration, Commiſſion, Brokerage, Purchaſe, Weights, 
Annuity, Exchange, &c. &c, &c, 


